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LEASE BETWEEN YARBORO & HESSEE WAREHOUSES, L.L.C. AND CITY OF 
DURHAM FOR SPACE IN THE BUILDING AT 921 HOLLOWAY STREET; 
DURHAM, NC

This Lease is dated, made, and entered into as of the           day   of                        ______   ,
2012 between Yarboro & Hessee Warehouses, L.L.C. ("Landlord") and the City of Durham 
("Tenant"). Landlord is a Limited Liability Company organized and existing under the laws 
of North Carolina. 

1.  VARIABLES.

(a) Premises: The Premises consist of approximately 21,340 rentable square feet of space 
located in a building known as 921 Holloway Street, Durham, North Carolina 27701 in 
the County of Durham, and described in Parcel Number 111269. The Premises includes 
exclusive use of the parking lot located to the north of the 921 Holloway Street building.

(a1) Premises Upfit: The Premises will be upfit by the Landlord in accordance with the 
following: Exhibit A titled “Scope of Work to be completed by Landlord for the Durham 
Police Property and Evidence Warehouse at 921 Holloway Street” consisting of 21 pages.
The Landlord will secure necessary architectural plans and obtain appropriate permits, as 
required. For a period of one year from the Date of Commencement the Landlord warrants 
that the work performed under this lease will be of good quality and free from defects and 
will conform to requirements of the final approved construction documents. The Landlord’s 
contractor shall perform the work in such a manner so as to preserve all manufacturers’ 
warranties relating to materials and labor used in the work.

Section 6 (COMMON AREAS)   XXX    applies   __ does not apply.  The Common Area 
is described as follows (and is further described in Section 6):  If “does not apply” is 
checked, then Section 6 and references to Common Areas in this Lease shall be of no force 
or effect. 

(b) Term: six years from Date of Commencement. The Date of Commencement shall be the 
date that all of the following are completed:
1) The work to be performed by the Landlord’s General Contractor in accordance with 

the attached Scope of Work identified as Exhibit A and all attachments thereto 
(excluding items of work and adjustment of equipment and fixtures that can be 
completed after the Premises are occupied without causing material interference 
with Tenant’s use of the Premises – ”Punchlist Items”). The following applies in 
implementing this section: Some of the work to be performed as stated on Exhibit A
may be vague or written in a general way, because the final drawings have not been 
permitted as of the time of the execution of this lease. The Landlord will obtain the 
final drawings and specifications adequate for the performance of the work as 
envisioned by Exhibit A. The Landlord understands that the Tenant has agreed to the 
rent amounts listed in Section 1 (c) based upon representations from the Landlord 
that the Landlord will complete the work as described  in Exhibit A and all 
attachments thereto, for an amount not to exceed $619,252.00.
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2) Landlord delivers to Tenant a certificate signed by its Architect or General 
Contractor stating the Premises are in compliance with applicable provisions of the 
ADA (the Americans with Disabilities Act) and its regulations.

3) Landlord delivers possession of the Premises to Tenant in accordance with this 
lease; and

4) Landlord has received a Certificate of Compliance from the Durham City-County 
Department of Inspections for the Premises allowing reasonable occupancy of the 
Premises.

(b1) If the Date of Commencement is the first day of a month, the initial term shall be six 
years ending at 11:59PM on the day before the anniversary of the Date of Commencement. 
If the Date of Commencement is on a day that is not the first day of a month, the portion of 
the month beginning with the Date of Commencement and continuing until the end of that 
month is the “Short Month”. The term will be the Short month and the following six years.
(b2) It is agreed by the parties that the upfit duration is 120 calendar days from the
execution of the lease. If the items set forth in (b) (1), (2), (3), and (4) are not completed 
within 150 calendar days of the execution of this lease, the Tenant shall have the option to 
terminate this lease by giving Landlord notice of its intention to terminate. After that notice 
is given, Landlord shall have ten days to complete those items. If the Landlord fails to 
complete the items within that ten day period, this lease shall terminate. 

(c) Rent: During the first year of this lease, Tenant shall pay base rent to Landlord in the 
amount of $1.93 per square foot of rentable space per year. Base rent during the second 
through sixth year of the lease term shall increase by 1% over the previous year’s rental 
rate. All rents mentioned above shall be paid in equal monthly installments. The 
payment for the Short Month, if any, shall be prorated.

(d) Upfit Cost: In consideration of the upfit to be performed by Landlord per Section 1(a1) 
of this lease and detailed in Exhibit A, Tenant shall pay to Landlord monthly 
installments of $9,973.01 during each month of the six year term of this lease, not 
including the short month. In the event the Tenant chooses to extend this lease as 
allowed by this lease, Tenant shall pay an upfit rent during each month of said 
extension term in the amount of $828.34, comprised of $450.17 for elevator 
depreciation and $378.17 for HVAC depreciation. The Tenant has established a lease 
upfit contingency to cover matters that may result from Tenant requested change 
orders necessary for the upfit.  The Landlord shall notify and request in writing to 
the Tenant any amount from the lease upfit contingency necessary to complete any 
such change orders requested. The Tenant shall deny or approve in writing the 
Landlord’s request for use of the lease upfit contingency.  The Landlord’s 
Contractor shall not proceed with any change order work without written 
authorization from the Tenant. Any approved lease contingency upfit funding shall 
be paid to the Landlord in a lump sum payment within 30 days after the Date of 
Commencement as defined in Section 1(b)(1) of this lease, or 30 days after the 
contingency upfit work has been completed, whichever is later.

(e) Utilities and Other Charges: During the first year of this lease, Tenant shall make 
monthly payments to Landlord in the amount of $2,246.00 as reimbursement for 
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Landlord’s expenditures on Tenant’s behalf for Utilities, Taxes, Insurance, HVAC 
Maintenance, Plumbing and Electrical Maintenance, Common Area Maintenance, Pest 
Control Services, and Water/Sewer/Stormwater charges. This charge shall, during the 
second through sixth year of the lease term, increase by 1% over the previous year’s 
rate. 

(f) Monthly Schedule of Payments Table: The monthly schedule of payments is as follows:

Year Rent Upfit Utilities & Other 
Charges

Year One $3,432.18 $9,973.01 $2,246.00
Year Two $3,466.51 $9,973.01 $2,268.46
Year Three $3,501.17 $9,973.01 $2,291.14
Year Four $3,536.18 $9,973.01 $2,314.06
Year Five $3,571.54 $9,973.01 $2,337.20
Year Six $3,607.26 $9,973.01 $2,360.57
Extension Year One $3,643.33 $828.34 $2,384.17
Extension Year Two $3,679.77 $828.34 $2,408.02
Extension Year Three $3,716.56 $828.34 $2,432.10
Extension Year Four $3,753.73 $828.34 $2,456.42

(g) Extension of Lease Term: Tenant has four successive options to extend the term by 
one year. Tenant may extend the Term for one or more additional one-year terms by 
sending notice to Landlord at least 90 days before the expiration of the then-existing 
Term.  The provisions of this Lease shall remain in effect for the extended Term 
except to the extent stated otherwise in this Lease. The base rent rate during each 
extension period shall increase 1% of the preceding year’s base rent rate.

(h) Payee for Rent Payments:
Yarboro & Hessee Warehouses, L.L.C.

(i) Addresses:

Address, and telephone and fax numbers of Landlord:
Yarboro & Hessee Warehouses, L.L.C. 
c/o Donald Yarboro
915 Holloway Street
Durham, NC 27701
919-956-9363
Cellular: 919-599-6970

Address and telephone and fax numbers of Tenant:
General Services Department – Real Estate Division
City of Durham
101 City Hall Plaza
Durham NC  27701
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Telephone:  (919) 560-4197
Fax:  (919) 560-4196

(j) Exterior Grounds Maintenance – Landlord shall be responsible for all exterior 
maintenance and cleaning of grounds, including maintenance of all landscaping and 
shrubbery, and parking lot.

(k) Taxes - Real property taxes assessed on the Premises shall be paid by Landlord.

(l) Consent to Utility Contractors – Upon request, Landlord shall provide any necessary 
consent for utility contractors to install fiber optic or other devices required for 
internet connectivity to the Premises for Tenant’s use.

(m)Holdover - If the parties fail otherwise to agree in writing respecting a holdover 
tenancy after the expiration of the lease term and all extensions thereto, this section 
shall apply. Acceptance of base rental payment by the Landlord without such 
agreement shall create a lease on the same terms and conditions as this Lease except 
that the term shall be month-to-month. During the month-to-month tenancy, Section 
1(g) will not apply. Either party may terminate the month-to-month tenancy by
sending 90 days notice to the other party. 

(n) Shared Access - Landlord will provide and maintain at all times during the lease term 
a freight elevator for joint use of Landlord and Tenant. The freight elevator and 
access thereto shall be in compliance with all laws, regulations, and required 
inspections, including requirements of the Americans with Disabilities Act.

(o) Pest Control – During the term of the lease, Landlord shall provide and maintain a 
contract for routine pest control for the premises.

(p) Fire Extinguishers – During the term of the lease, Landlord shall provide and 
maintain fire extinguishers in accordance with all applicable codes and requirements.

(q) Fire Alarm and Monitoring – During the term of the lease, Landlord shall keep in 
place a fire alarm monitoring contract for the Premises.

(r) In Section 7 (b) Duties to Repair: Delete the sentence that reads, “Tenant shall 
replace burned out light bulbs and fluorescent tubes and electrical fuses, replace or clean the 
HVAC air filters to maintain the HVAC system, unclog toilets and drains, if the clog is 
caused by matter going down the drain, repair leaking faucets, replace broken glass in 
interior windows, and repair damage to the Premises caused by Tenant and its licensees and 
invitees, including its employees, suppliers, customers, and agents.” and replace it with: 
“Tenant shall replace burned out light bulbs and fluorescent tubes and electrical fuses, 
unclog toilets and drains, if the clog is caused by matter going down the drain, repair leaking 
faucets, replace broken glass in interior windows, and repair damage to the Premises caused 
by Tenant and its licensees and invitees, including its employees, suppliers, customers, and 
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agents. Landlord will replace or clean the HVAC air filters to maintain the HVAC system 
and maintain a Maintenance Contract to provide for regular care of said system.”

(s) In Section 20 (Termination, Casualty, and Eminent Domain), subsection (g) is 
relettered to be subsection (i), and new subsection (g) and (h) are added to read as 
follows: 

(g)  If Tenant has reasonable concerns about mold, mildew, or other 
condition that it deems to be potentially hazardous to humans, on or in the 
Premises, Tenant may send notice to Landlord describing Tenant’s concerns with 
reasonable specificity.  If Landlord does not cure the situation to Tenant’s 
reasonable satisfaction within 15 business days after the notice was sent, the 
Tenant may terminate effective 5 business days after sending Landlord notice of 
termination.

(h) Rent is abated for the days during which the Premises and/or the Common 
Area are not reasonably usable by Tenant for its purposes, unless the primary cause for 
the unusability is the Tenant’s breach of its duties under this Lease and/or the negligence 
or willful act or omission of Tenant or any person for whose acts or omissions Tenant is 
responsible. Landlord shall refund any rent paid in advance to the extent needed to 
comply with this abatement provision.

(t) In Section 11 Utilities: Delete the sentence that reads: “These utilities include oil, gas, 
electricity, water, sewer, garbage pickup, cable, and telephone.” and replace it with 
the following: “The Landlord agrees that it will furnish water, sewer, storm water 
fees, heat, natural gas, garbage pickup, electricity, and emergency generator for the 
leased premises.”

(u) Each subsection of this section is intended to be independent of the other subsections 
of this section.

In this Section 1, the Term and Rent are summarized for convenience. The complete and 
accurate statement of the Term and Rent are set forth in the remainder of this instrument.

2.  GRANT.  Landlord hereby leases to Tenant, and Tenant accepts, the Premises, 
described in Section 1.  Unless otherwise stated, the Premises includes the land and the 
improvements thereon and the fixtures therein.  The Premises are in the County of 
Durham, North Carolina.

3.  TERM.  The dates in the Term stated in Section 1 are inclusive.  The Term 
may be terminated early or extended in accordance with this lease and in accordance with 
law.

4.  RENT.  Tenant shall pay to Landlord as rent as stated in Section 1 for the 
Term.  Rent payments are due, in advance, without set-off, deduction, or demand.  Unless 
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otherwise stated, rent payments are due on the first of the month.  Rent payments are to 
be payable to the payee and sent to the address, both as indicated in Section 1.

5.  RETURNED CHECKS.  Tenant shall pay twenty dollars ($20.00) for each 
check returned for insufficient funds or because the drawer had no account at the bank.

6.  COMMON AREA.

(a) Definition.  The term “Common Area” is defined as all areas and facilities 
described in the applicable portion of Section 1 that are designated by Landlord for the non-
exclusive use of Landlord, Tenant, and/or other tenants of the property and/or their 
respective licensees and invitees (including employees, suppliers, customers, and agents).  
The Common Area includes the following located on the property:  parking lots, lobbies, 
stairwells, sidewalks, walkways, utility rooms, areas in which to place trash, and landscaped 
areas.

(b) Rules and Regulations.  Landlord shall have the right to establish, amend, and 
enforce reasonable rules with respect to the Common Area.  The rules imposed on Tenant 
shall be no more onerous or restrictive than the rules followed by any other tenant using the 
Common Area.  Tenant agrees to comply with all such rules and to cause its licensees and 
invitees (including employees, suppliers, customers, and agents) to comply with them.  

7.  REPAIRS.

(a) Repairs on Behalf of Other Party.  If Landlord makes repairs that are 
chargeable to Tenant, charges for them shall be added to and included as part of the rent, 
but shall be paid within forty-five (45) days of billing by Landlord.  If Tenant makes 
repairs that are chargeable to Landlord, charges for them shall be deducted from the rent.  
In case either party wishes to charge the other pursuant to this section, it shall provide all 
reasonable information needed to explain the repairs.  This Lease does not give Tenant 
any authority either to obligate Landlord to pay any third party for any labor or materials 
or to suffer liens to be placed on the Premises.

(b) Duties to Repair.  Landlord shall maintain the following if they are or become 
part of the Premises: roof, gutters, down spouts, structural members and components, 
exterior walls and windows, exterior paint, HVAC, plumbing system, electrical system, 
and Common Area.  Said maintenance shall keep said items and systems in good working 
order and in compliance with all applicable codes, laws, and regulations.  Tenant shall 
replace burned out light bulbs and fluorescent tubes and electrical fuses, replace or clean the 
HVAC air filters to maintain the HVAC system, unclog toilets and drains, if the clog is 
caused by matter going down the drain, repair leaking faucets, replace broken glass in 
interior windows, and repair damage to the Premises caused by Tenant and its licensees and 
invitees, including its employees, suppliers, customers, and agents.  If Tenant notifies 
Landlord of the need for a repair that is Landlord’s duty but Landlord neglects to make the 
repair, Tenant may but is not required to make the repair and charge Landlord for the repair.  
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8.  USE AND CARE OF THE PREMISES.  The Premises shall not be used in 
any way that exposes the improvements to any unreasonable risk of damage from fire.  
Without Landlord’s consent, Tenant shall not permit or keep any gasoline, fuel oil, or 
other petroleum-based fuels on the Premises unless in properly constructed containers in 
or attached to motor vehicles or in containers approved by UL, OSHA, or another 
governmental body with jurisdiction over such containers.  Tenant shall keep the 
Premises in a presentable condition, including clean of trash and garbage.  Landlord shall 
keep the lawn, if any, mowed.  Tenant shall not use or allow the use on the Premises of 
any “controlled substance,” as that expression is used in the N. C. Controlled Substances 
Act, G.S. 90-86 et seq.  No trees or shrubbery shall be removed without first obtaining 
Landlord’s consent.  Tenant shall not violate any lawful requirements of public 
authorities regarding use of the Premises, including applicable zoning and building codes.  
No animals may be kept on the Premises without Landlord's consent.

9.  ALTERATIONS.  FIXTURES.  Tenant may make alterations and 
improvements to the Premises if they will not degrade the structural soundness of the 
building or violate applicable building codes.  Any such work must be done a workmanlike 
manner.  Before the expiration of the Term, Tenant may remove from the Premises any 
alterations, improvements, and fixtures that Tenant may have performed or installed, 
whether affixed or not; provided, however, that Tenant shall repair any damage done to 
the Premises by the alteration or improvement, the installation of such fixture, or by such 
removal.  Any fixtures remaining in the Premises after the expiration of the Term shall be 
the property of Landlord.  Any alterations and improvements to the Premises, unless 
removed pursuant to this section, shall inure to and be to the benefit of Landlord.  If at 
least ninety (90) days before the end of the Term, Landlord gives notice to Tenant to remove 
before the end of the Term all or certain alterations, improvements, or fixtures that Tenant 
has performed or installed, Tenant shall comply with such notice and repair all damage done 
by such removal by the time that Tenant is required to relinquish possession of the Premises, 
ordinary wear and tear excepted.  

10.  KEYS. At the end of the Term, Tenant shall give to Landlord all keys that 
Tenant has for the Premises, including any keys made from Tenant’s keys.

11.  UTILITIES.  Tenant shall pay all proper charges for all utilities for which it 
makes arrangements with the utility provider for service to the Premises.  These utilities 
include oil, gas, electricity, water, sewer, garbage pickup, cable, and telephone.

12.  LATE PAYMENTS.  If the full rental payment is not received by Landlord 
before the tenth day after it is due, Tenant shall pay a late fee of $10.00.

13.  POSSESSION.  The rent shall be prorated to reduce the rent for the period 
during which Landlord fails to deliver possession to Tenant in accordance with this Lease 
for any reason, including holdover of a previous tenant.  If Landlord fails to deliver 
possession to Tenant within ten (10) days of the beginning of the Term, Tenant may give 
notice that such event is a potential default.  If Landlord fails to deliver possession within 
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ten (10) days thereafter, Tenant may terminate the Term, and Tenant will be under no 
further obligation to Landlord arising out of this Lease

14.  ASSIGNMENT AND SUBLETTING.  Tenant may neither assign nor 
sublet either any rights in, or any part of, the Premises without the written consent of 
Landlord, which shall not be unreasonably withheld.  Tenant shall remain liable to 
Landlord under this Lease regardless of assignments or subleases.

15.  ACCESS.  Landlord and its agents and contractors may enter the Premises, 
including the interior, in case of emergency or with the consent of Tenant.  On twenty-
four hours’ notice, Landlord and its agents and contractors may enter the Premises, 
including the interior, to inspect the same, to perform its obligations under this Lease, and 
to maintain any real estate of which the Premises are a part.  Without limiting its rights 
under this section, the parties agree that Landlord and its agents and contractors may 
come upon the grounds and the exterior of the Premises during daylight hours to make 
surveys, repairs, improvements, inspections, and do other work.  During the last ten 
weeks of the Term and until the Premises have been rented beyond the Term or sold, 
Tenant shall permit Landlord to show the Premises, including the interior, to prospective 
tenants or purchasers, from 8:00 AM - 4:30 PM, Monday - Friday, except during holidays 
observed by the City of Durham.  Landlord may place on the Premises for sale and for 
rent signs that are in compliance with law.  In exercising Landlord’s rights under this 
section, Landlord and its agents and contractors shall exercise such rights in a manner and at 
such times so as to minimize interference with Tenant's use and occupancy of the Premises.

16.  VACATING.  On vacating the Premises, Tenant shall see that all utilities are 
paid in full and disconnected (unless other arrangements are made with Landlord), that 
the Premises (including, if applicable, plumbing fixtures, stoves, refrigerators, and sinks) 
are clean, that the doors and windows are closed and locked, and that all other provisions 
of this Lease are complied with.  So that Landlord may provide security to the Premises 
after the Premises are vacant and may use the Premises for its purposes, Tenant shall 
notify Landlord in advance of the expected date that the Premises will become vacant and 
shall also notify Landlord within one working day after the Premises actually become 
vacant.  The foregoing provisions of this section apply even if Tenant vacates before the 
end of the Term.  Tenant shall surrender vacant possession of the Premises on or before 
the end of the Term.

17.  DEFAULT.  WAIVER.

(a) Default.  If Tenant fails to pay the rent when due or fails to perform any other 
material obligation under this Lease, or if a material purported fact in Tenant's rental 
application is substantially false, and such failure, event, or condition continues for thirty 
days (but ten days in case of rent) after notice of such failure, event, or condition is sent, 
then Landlord may at any time (i) terminate this Lease and cause Tenant's estate to be 
ceased, or (ii) terminate Tenant's right to possession of the Premises without causing 
Tenant's estate to be ceased or terminating this Lease.  In either event, Tenant shall 
deliver possession of the Premises to Landlord.  In addition, Landlord may reenter and 
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take possession in accordance with legal procedures.  If Landlord terminates this Lease in 
accordance with the first sentence of this section, Tenant shall be liable for accrued rent, 
damages resulting from Tenant's breach, and other accrued obligations and liabilities.  If 
Landlord terminates Tenant's right to possession without terminating the Lease, this 
Lease shall remain in effect, and Landlord shall make reasonable efforts to re-let the 
Premises on Tenant's behalf, and Tenant shall compensate Landlord for the costs and 
expenses of such efforts.

(b) Waiver.  Either party’s waiver of or failure to exercise or enforce any of its 
rights under this Lease shall not constitute a waiver of any right thereafter.  The parties’ 
respective rights under this section are in addition to other rights under this Lease or as 
provided by law.

18.  INDEMNIFICATION.  To the maximum extent allowed by law, Tenant 
shall indemnify and save harmless Landlord from and against all injuries, costs, 
expenses, losses, penalties, and fines that are directly and solely due to the use of the 
Premises by Tenant or Tenant’s agents or employees if the injury, cost, expense, loss, 
penalty, or fine is directly and solely caused by a negligent or intentional act or omission 
by Tenant or Tenant’s agents or employees.  Nonperformance under this section shall not 
be a default as long as Tenant is contesting its duty or the extent or nature of its duty 
(including the dollar amount) under this section.

19.  ADA.  If either party  receives any notice or document (i) which alleges any 
violation of the Americans with Disabilities Act ("ADA") relating to the Premises, or (ii) 
which pertains to any claim made or threatened relating to the Premises regarding alleged 
noncompliance with the ADA, or (iii) which pertains to any governmental or regulatory 
action or investigation instituted or threatened relating to the Premises regarding alleged 
noncompliance with the ADA, it shall, within ten (10) days after receipt of such notice or 
document, provide the other party with a copy.   

20. TERMINATION, CASUALTY, AND EMINENT DOMAIN.

(a) If the Term ends early, and if Tenant has paid rent in advance, it shall be 
entitled to a prorata refund for the rent attributable to the time after the end of the Term.

(b) If fire or other casualty renders the Premises substantially unusable for 
Tenant’s purposes, and if the casualty is not the fault of Tenant or any person for whose 
acts or omissions Tenant is liable in causing the casualty, and if Landlord cannot or does 
not make the Premises reasonably usable for Tenant's purposes within fifteen (15) 
business days afterwards, Tenant may, by sending notice to Landlord within twenty (20) 
business days of the casualty, terminate the Term effective as of the date of the casualty.

(c)  If fire or other casualty substantially damages the Premises, and if the 
casualty is not the fault of Tenant or any person for whose acts or omissions Tenant is 
liable in causing the casualty, and if Landlord cannot or does not substantially repair the 
Premises within fifteen (15) business days afterwards, Tenant may, by sending notice to 
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Landlord within twenty (20) business days of the casualty, terminate the Term effective 
as of the date of the casualty.

(d)  If fire or other casualty renders the Premises substantially unusable for 
Tenant's purposes, and if Landlord cannot in the exercise of reasonable diligence make 
the Premises reasonably usable for Tenant's purposes within fifteen (15) business days 
afterwards, Landlord may, by sending notice to Tenant within fifteen (15) business days 
of the casualty, terminate the Term effective as of the date of the casualty.

(e)  If fire or other casualty renders the Premises substantially unusable for 
Tenant’s purposes, and, in Landlord’s reasonable opinion, Landlord can in the exercise of 
reasonable diligence make the Premises reasonably usable for Tenant's purposes within 
fifteen (15) business days afterwards, and if Landlord’s casualty insurance carrier has 
agreed to provide insurance funds for such repairs, it is agreed that Landlord shall repair the 
Premises within said fifteen (15) business day period to the equivalent condition of the 
Premises existing before said casualty; provided, however, that the rent during the period 
before such repairs have been completed shall be reduced to an amount which bears the 
same ratio to the rent provided for as the portion of the Premises then available for use bears 
to the entire Premises, and upon completion of such repair the rent shall thereafter be paid 
by Tenant at the same rate as though the casualty had not occurred.

(f)  If an authority with the power of eminent domain acquires an interest in the 
Premises that substantially affects their use for Tenant's purposes, Tenant may, by 
sending notice to Landlord within thirty days of the taking of possession by the authority, 
terminate the Term effective as of the date of the taking of possession by the authority. If 
any portion of the Premises (other than Tenant’s trade fixtures, furniture, other personal 
property or Tenant’s leasehold interest) shall be taken by the exercise of the power of 
eminent domain or sold to the holder of such power pursuant to a threatened taking or made 
unfit or unavailable for Tenant’s purposes by other governmental action, including zoning 
and building code orders, the Term of this Lease shall terminate upon such taking, 
completion of sale, or governmental order.  Tenant shall not be entitled to any part of the 
condemnation award or purchase price; provided, however, nothing herein precludes Tenant 
from prosecuting any claim directly against the condemning authority in such condemnation 
proceeding for loss of business, or depreciation to, damage to, or costs of removal of or for 
the value of Tenant's trade fixtures, furniture, other personal property or Tenant's leasehold 
interest.

(g)  Each subsection of this section is intended to be independent of the other 
subsections of this section.

21.  MORTGAGEE’S RIGHTS.  Tenant agrees, at any time from time to time 
during the Term, within fifteen (15) days of Landlord’s request, to deliver to Landlord the 
following:  an executed and acknowledged instrument amending this Lease in such respects 
as may be required by any mortgagee, trustee, or beneficiary under any mortgage, deed of 
trust, prospective mortgage, or prospective deed of trust, provided that any such amendment 
shall not alter or impair any of Tenant’s obligations, rights, and remedies. Upon Landlord’s 



Lease Agreement between Yarboro & Hessee Warehouses, L.L.C., Landlord, and the City of Durham, 
Tenant, Property at 921 Holloway Street, Durham, NC Page 11 of 11

request, Tenant will execute from time to time during the Term such instruments which may 
be necessary or convenient to subordinate the rights of Tenant hereunder to any mortgage, 
deed of trust, or other encumbrance executed by Landlord, provided that such instrument 
does not alter or impair any of Tenant’s obligations, rights, and remedies, whether or not a 
foreclosure occurs.  

22.  BANKRUPTCY OR INSOLVENCY:  If any proceedings in bankruptcy or 
insolvency are filed against Tenant or if any writ of attachment or writ of execution is levied 
upon the interest herein of Tenant and such proceedings or levy shall not be released or 
dismissed within sixty (60) days thereafter, or if any sale of the leasehold interest hereby 
created or any part thereof should be made under any execution or other judicial process, or 
if Tenant shall make any assignment for the benefit of creditors or shall voluntarily institute 
bankruptcy or insolvency proceedings, Landlord may terminate the Term of this Lease.

23.  INSURANCE.

(a) Duty to Maintain Insurance; Waiver of Subrogation.  Landlord shall maintain 
fire and extended coverage insurance on the building in which the Premises are located in an 
amount equal to the replacement cost of the building, and provide a certificate of insurance 
to Tenant’s Risk Manager by mailing it to Tenant’s address as provided in Section 1.  The 
parties mutually release and discharge each other from all claims and liabilities arising from 
or caused by any casualty or hazard to the extent that the loss caused by the casualty or 
hazard is covered by insurance, provided that such release shall not operate in any case 
where the effect is to invalidate such insurance coverage.

(b) Liability Risk:  Landlord shall purchase liability insurance as follows:  
commercial general liability $500,000 combined single limits and shall provide certificate of 
insurance to Tenant’s Risk Manager by mailing it to Tenant’s address as provided in Section 
1.  Tenant shall purchase liability insurance, applicable to use and occupancy of the 
Premises as follows:  commercial general liability, $1,000,000 combined single limits 
applicable to Tenant’s use and occupancy of the Premises.  Landlord shall be named 
additional insured as his interest may appear.  Tenant shall provide certificate of insurance to 
Landlord by mailing it to Landlord’s address as provided in Section 1.

24.  EFFECTS ON OTHER RIGHTS.  Nothing in this Lease shall limit the 
City of Durham's governmental powers regarding the Premises, including eminent 
domain, zoning, subdivision, and police.

25.  COVENANTS.  Landlord warrants that Landlord has title to the Premises, 
the right to lease the Premises to Tenant, and that for as long as Tenant is not in default 
under this Lease after notice and the opportunity to cure, Tenant shall have peaceable 
possession and quiet enjoyment of the Premises for the Term.  Without limiting Tenant’s 
rights in accordance with law or this Lease, it is agreed that rent shall be abated for any 
period during which Tenant cannot occupy the Premises due to Landlord’s breach of the 
covenants in the preceding sentence.
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26.  MEMORANDUM.  At either party’s request, the other party shall execute 
and deliver a memorandum of this Lease in the form reasonably requested by the 
requesting party and as prepared by the requesting party.  

27.  ADDRESSES.  NOTICES.  Notices and requests to Tenant or Landlord 
shall be in writing and sent to it at Landlord’s address or Tenant’s address, respectively 
shown in Section 1.  By sending a notice stating its new address, either party may change 
the address to which notices, requests, and rent shall be sent.  Notices and requests shall 
be sent by any of the following:  hand delivery, U.S. Postal Service, Federal Express, or 
UPS.  In addition, all notices and requests shall be sent by fax.  If the required notice is 
less than 9 days, the party shall also make reasonable attempts, promptly after giving 
written, to use the telephone to communicate the contents of the written notice.

28.  FORUM AND CHOICE OF LAW.  This Lease shall be deemed made in 
North Carolina.  This Lease shall be governed by and construed in accordance with the 
laws of North Carolina. The exclusive forum and venue for all actions arising out of this 
Lease shall be the North Carolina General Court of Justice, in Durham County.  Such 
actions shall neither be commenced in nor removed to federal court.  This section shall 
not apply to subsequent actions to enforce a judgment entered in actions heard pursuant 
to this section.

29.  INTERPRETATION.  Unless the context requires otherwise, the singular 
includes the plural, and vice versa.  "Including" and "included" mean including or 
included but not limited to.  Section headings are not for interpretation of this Lease.  If 
any provision of this Lease shall be determined to be invalid or unenforceable in whole or in 
part, for any reason, such invalidity or unenforceability shall not affect the validity or 
enforceability of any of the remaining provisions and such invalid or unenforceable 
provision shall be revised so that it will be valid and enforceable to the maximum extent 
legally possible consistent with its intent.

30.  CITY POLICY. THE CITY OPPOSES DISCRIMINATION ON THE 
BASIS OF RACE AND SEX AND URGES ALL OF ITS CONTRACTORS TO 
PROVIDE A FAIR OPPORTUNITY FOR MINORITIES AND WOMEN TO 
PARTICIPATE IN THEIR WORK FORCE AND AS SUBCONTRACTORS AND 
VENDORS UNDER CITY CONTRACTS.
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IN WITNESS WHEREOF, the parties have executed this Lease as of the date written 
above.

         CITY OF DURHAM
      ATTEST:

__________________________ By: ________________________
___________Clerk           ___________City Manager

LANDLORD:

By:_________________________________
      MANAGER

State of ____________________  ACKNOWLEDGMENT BY 
LIMITED LIABILITY COMPANY

County of __________________

I, a notary public in and for said county and state, certify that 
____________________________________ personally (1) appeared before me this day, 
(2) stated that he or she is a manager of Yarboro & Hessee Warehouses, L.L.C., a limited 
liability company organized and existing under the laws of the State of North Carolina, 
(3) acknowledged that the foregoing agreement with the City of Durham carries on the 
company's business in the usual way, and  (4) acknowledged the due execution, under 
seal, of the contract on behalf of the company.  This the _______ day of
_____________________, 2012.  

                              ____________________________________
My commission expires: Notary Public

_____________________


