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CITY OF MEDICINE ~ ToO: Mayor and City Council
From: Thomas J. Bonfield, City Manager
Date: August 8, 2012
Re: University Drive Culvert Replacement, Non-Responsive Bid, DeVere Construction Co., Inc.

As Council considers agenda item No. 8, Contract SD-2012-02 University Drive Culvert Replacement
the following supplemental information is provided. Staff was unable to evaluate the safety record
of DeVere Construction Co., Inc. and deemed their bid non-responsive because the following items
were not provided in their Contract Safety Record Information. The letter sent to DeVere explaining
why staff found their bid non-responsive is attached to this memorandum.

1. DeVere indicated they had experienced work-related fatalities within the last five years and
failed to provide the number of fatalities or any explanation of the fatalities.

2. DeVere indicated they had received (17) serious, willful, and/or repeat OSHA violations within
the last two years and failed to provide a detailed written explanation of the violations.

3. No explanation of the reasons why its safety history is not representative of its future
performance and what specific actions it has taken to improve its overall safety record was
provided.

4. No explanation of an Experience Modification Rating (EMR) greater than 1.0 was provided.

5. Noindustry field and code was provided for the “Contractor DART (Days Away, Restricted, and
Transferred) Incident Rate” or the “Contractor EMR.” Staff was unable to compare DeVere’s
DART and EMR numbers to industry rates.

In addition to their bid being deemed non-responsive, staff has additional concerns about DeVere.
Their bid is $215,109.55 lower than the next highest bid. The remaining bids are grouped together
with less than $57,000.00 of separation. Most of the difference in the bids is in the unit price item
“Box Culvert Excavation.” This item includes shoring and stabilization for the excavation around the
existing buildings as well as within University Drive and represents the bulk of the safety related
construction. Staff is concerned that DeVere has underbid this item in an attempt to secure the
award and may then seek change orders to increase the overall contract amount or overlooked
some important safety precautions associated with the project.

Bidder Bid Price Box Culvert Excavation Item
DeVere Construction Company, Inc. $677,967.45  $87,500.00

Pipeline Utilities, Inc. $893,077.00 $188,000.00

Centurion Construction Company, Inc. $896,722.96  $312,333.51

Triangle Grading & Paving, Inc. $949,137.60 $250,000.00

Finally, staff contacted several references provided by DeVere for similar work. There were
repeated discussions of cost overruns and schedule delays due to change orders. Staff believes
there could be a significant risk of increased costs and construction delays due to change orders if
DeVere is awarded the contract. In addition, DeVere’s safety performance increases the potential
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risks to the City on a high profile construction project affecting dozens of businesses and thousands
of daily commuters.

Enclosure
cc: Patrick W. Baker, City Attorney
Marvin G. Williams, Public Works Department Director

Keith Chadwell, Deputy City Manager
Wanda Page, Deputy City Manager

Durham — Where Great Things Happen
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VIA CERTIFIED MAIL #7008 1140 0000 7490 8849
RETURN RECEIPT REQUESTED
July 19, 2012

Mr. Christopher Meyer, PE

DeVere Construction Company, Inc.
PO Box 90578

Raleigh NC 27675

RE: SD-2012-02 University Drive Culvert Replacement
Dear Mr. Meyer:

| received your letter dated July 16, 2012 protesting the pending award of the construction
contract for the University Drive Culvert Replacement (SD-2012-02). Your bid was deemed
non-responsive by staff because you failed to submit a portion of the required Contract Safety
Record Information.

| have enclosed a copy of the Contract Safety Record Information form submitted with your bid.
The information missing from your bid is a defect that cannot be waived by the City. This
information is required to evaluate the safety record of the bidder and, in the event of citations
classified by OSHA as serious willful, and/or repeat violations, to determine what specific
actions the bidder has taken to improve its overall safety record. In my letter dated July 11,
2012, | listed some of the specific information you failed to submit. | will explain why the missing
information is required, and why your bid was deemed non-responsive because this information
is missing.

e Section 1: OSHA DART Incident Rate
o Industry DART Incident Rate
o Industry Field and Code
= This information is required so that staff will know which Industry Field
and Code each bidder reports to OSHA and the corresponding Industry
DART Incident Rate. Not all bidders use the same Industry Field and
Code. Staff is unable to evaluate the bidder's DART Incident Rate
without this information.
e Section 2: Experience Modification Rate (EMR)
o Industry Field and Code
= As with the previous item, staff is unable to evaluate the bidder's EMR
without knowing what specific Industry Field and Code the bidder reports
to OSHA.
e Section 3: OSHA Specific Questions
* You answered ‘yes’ to the question 3b, “Has the bidder experienced any
work-related fatalities within the last five years?” If you answer ‘yes’ to
this question you are required to provide a list of the numbers of fatalities
and a documented explanation of the fatalities. A list of the numbers and
the documented explanation of the fatalities was not included in your
safety record information. As a result staff is unable to evaluate the
numbers and the circumstances of the fatalities that you reported.
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¢ Section 5: Required Written Explanation of Safety Record

Because you answered ‘yes' to two (2) of the OSHA Specific Questions,
you are required to provide a detailed written explanation of your safety
record and the reasons why such safety history is not representative of
your future performance and what specific actions you have taken to
improve your overall safety record. The only written explanation included
in your safety record information attempted to address the history of your
DART Incident Rate. No detailed written explanation was provided to
explain the serious, willful, and/or repeat violations or the work-related
fatalities. There was no detailed written explanation of the specific
actions you have taken to improve your overall safety record. Without
this information staff is unable to determine if your safety history is, or is
not, representative of your future performance.

The directions on the Contract Safety Record Information form clearly state, “Failure to provide
the requested information and documentation may result in rejection of your bid as non-
responsive.” The safety record information missing from your bid made it impossible for staff to
evaluate your safety record. For this reason, your bid was deemed non-responsive.

Your letter requests an administrative hearing. The City of Durham bid process does not allow
for an administrative hearing for bidders that are deemed non-responsive. However, City
Council will review the administration’s recommendation to award the contract at a Work
Session Meeting scheduled for 1:00 PM, August 9, 2012. You may request to appear before
Council at this meeting. Should you have any questions, please contact me at (919) 560-
4326, ext, 30246 or Dana.Hornkohl@DurhamNC.gov.

Sincerely,

ana Hornkohl, Stormwater Services Division

Civil Engineer

Enclosures

c:  Ann-Marie Sharpe, Risk Manager
Marvin G. Williams, Public Works Director
Paul Wiebke, Assistant Stormwater Manager

Durham — Where Great Things Happen
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The Contractor's safety record shall be reviewed and evaluated in addition to other quality and
performance criteria as part of bid evaluation process. Failure to provide the requested
information and documentation may result in rejection of your bid as non-responsive.
Accordingly, all bidders must submit the following information regarding their safety record.

Contract Safety Record Information

The following definitions shall apply to this section:

‘DART incident rate” — Acronym for “Days Away, Restrictions and Transfers”. The
DART incident rate may be used to show the relative level of injuries and illnesses
within a firm compared to the industry. It is based only on those injuries and illnesses
severe enough to warrant "“Days Away, Restrictions and Transfers”. The DART incident
rate is calculated using OSHA’s Form 300 and the following formula:

((Number of entries in column H (days away from work) + column | (job transfer or
restriction) x 200,000) / (Number of hours worked by all employees) = DART Incident
rate.

‘EMR” — Acronym for “Experience Modification Rate,” is an indicator of a contractor's
past safety performance, widely used by the insurance industry as an equitable means
of determining premiums for workers' compensation insurance. The rating system
considers the average workers' compensation losses for a given firm's type of work and
amount of payroll and predicts the dollar amount of expected losses to be paid by that
employer in a designated rating period, usually three years. The rating is based on
comparison of firms doing similar types of work, and the employer is rated against the
average expected performance in each work classification. Losses incurred by the
employer for the rating period are then compared to the expected losses to develop an
experience rating.

“OSHA” — Acronym for the Federal Occupational Health and Safety Administration. The
term “OSHA" as used in this Policy also refers to any state or local agency having
jurisdictional authorization to enforce worker safety requirements and assess fines or
warnings for violation of worker safety standards.

8 OSHA DART Incident Rate. Provide the bidder's DART Incident Rate calculated
from OSHA's Form 300 for the last three years and the other required information
shown in the example table below. The bidder must attach all supporting
documentation and calculations including certified OSHA forms.
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CONTRACTOR INDUSTRY FIELD AND CODE

YEAR NTR/ INDUSTRY
" | DARTINCIDENT DART
: RATE INCIDENT RATE
2011 11.34
2010 13.38
2009 0
2. Experience Modification Rate (EMR). Provide the bidder's most recent

Experience Modification Rate (EMR) based on insurance claims history. The bidder
must provide the source of the EMR information and contact information of insurer entity

providing the EMR.
YEAR CONTRACTOR | INDUSTRY FIELD AND NAME AND CONTACT
EMR CODE INFO FOR EMR
INFORMATION
Mary Ellen Rudzinski
2011 1.05 248-539-6638

Answer the following OSHA Specific Questions:

(a)  Within the last 2 years, has the bidder received any citations classified by
OSHA as being (1) serious, (2) willful and/or (3) repeat violations where your
company operates?

Yes X No

If yes, attach a copy of each such citation and violation.

Has the bidder experienced any work-related fatalities within the last five

(b)

years?

Yes X No

(c) Has the bidder had any citations issued by OSHA as a result of work
related fatalities within the past 5 years?

Yes No x

Page 2 of 4



(d) Is the bidder under investigation for any work-related fatalities?

Yes No X

(e) If your answer is “yes” to 3(b), (c) or (d), provide a copy of the citation(s),
list of number(s) of fatalities and documented explanation of the fatality.

Safety Plan:

(a) Does the company have a written safety program that includes
responsibility for all aspects of safety management?

Yes X No

(b) Does the company have a written plan for safety training of new
employees and ongoing training of existing employees?

Yes X No

(c) Does the company have documented evidence of safety training that they
have conducted?

Yes X No

(d)  Ifthe company has employees with limited English ability, does the
company have a written plan for ensuring that their employees understand the
training they are being given?

Yes X No

(e) Do all supervisors have an appropriate documented level of OSHA training
(e.g., a minimum of 30 hour OSHA construction safety training)?

Yes X No

(f) Do employees have documented basic OSHA 10 hour construction safety
training?

Yes X No

(g) Does the company have a documented Hazard Communication Program?

Yes X No
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5; Required Written Explanation of Safety Record. If the bidder has any of the
following: (a) DART incident rate greater than its industry average, (b) an EMR greater

than 1.0, (c) answered “yes” to any of the OSHA Specific Question above, or (d)
answered “no” to any of the Safety Plan questions, the bidder shall provide the City, in
its bid, a detailed written explanation of its safety record and the reasons why such
safety history is NOT representative of its future performance and what specific actions
it has taken to improve its overall safety record. Failure to provide a written explanation
of its safety record pursuant to this paragraph may be deemed as non-responsive by

the City. See attached
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www.deverecc.us

Dart Rate

DART Rate circumstances;

2010: During 2010 DeVere was awarded a project in Houston, Pennsylvania that extended into the
winter months of 2011. On this project DeVere experienced a high rate of recordable injuries due
to two primary factors that were beyond DeVere's control,

The first factor that affected this project was an unseasonable amount of freezing rain which led
to very icy conditions onsite. DeVere instituted several measures to try and remediate the icy
conditions by salting / sanding walkways and other areas where our employees / subcontractors
were working. DeVere requested that the employee parking lot which was maintained by the
Owner, be salted or sanded to ensure employee safez?'. To %u rther help combat the severely icy
conditions DeVere provided employees with'ice treads to wear on the bottom of their work boots.

The second factor involved site drainage. The site and site drainage were controlled by the Owner
and they did not have a drainage plan in place and therefore the construction site continuously
held water. A site properly graded for drainage was requested by DeVere early in the project

but was never received. After multiple requests by DeVere the Owner hired a contractor to
completely revise the grading near the eng of the project and then had gravel installed throughout
the site. The poorly drained site aggravated the icy conditions when it was very cold and made for
very slippery conditions during wet periods of the project due to the clay content of the soils.

Further safety measures included added site safety walks by both the Owner and DeVere to try
to identify and mitigate icy areas as they formed. An additional safety officer was added by the
Owner as another set of eyes to find icy areas, and additional precautions were discussed in each
morning’s toolbox safety talks.

Based on the impact of this single project to our OSHA 300A lag, our DART rate would have been
5.25 without this single project.

2008: In September of 2008, one of our employees was involved in a serious auto accident during
the course of his work day. An elderly lady turned the wrong way onto a divided highway and hit
our employee head on. Unfortunately he suffered serious injuries and has had to be off work for
an extended period of time, which reflects 104 days on our OSHA log for 2008.

Because this happened during the course of his work, we are obligated to show this injury on

the OSHA log which makes our incident rates look worse. The accident was not work site safe
related and was not the fault of our employee. There was nothing he could have done to avoid the
collision. Without this accident our recordable incident rate for 2008 would be 2.92.
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