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January 14, 2014

Mr. Thomas J. Bonfield

City Manager - City of Durham
101 City Hall Plaza

Durham, NC 27701
tom.bonfield@durhamnc.gov

VIA FEDEX OVERNIGHT & EMAIL
Re: Impact Fees Appeal - Phillips Research Park Apartments
Dear Mr. Bonfield:

Pursuant to Section 25-7 of the “Appeals™ provisions of the Durham Impact Fees
ordinance, Phillips Development and Realty (“PDR™) is appealing the January 6. 2014 decision
of Deputy City Manager Wanda Page to deny PDR’s request for relief of $108,624 in impact
fees to the Durham City Council. A copy of Ms. Page’s decision is attached hereto as Exhibit A.
This appeal requests a hearing and review by the Durham City Council pursuant to the terms of
Section 25-7. We have also attached, as Exhibit B, a copy of PDR’s original appeal to the City
Manager, which includes a letter from Donald Phillips, the Managing Director of PDR,
summarizing the basis of the appeal. Please let me know if you have any questions or concerns.

With best regards, I remain
Sincerely,
Robin T. Currin

cc: Mr. Donald Phillips
Mr. Kevin Johnson
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919.560.4222 | F 919.560.4949

www.durhamnc.gov

January 6, 2014

Ms. Robin T. Currin

Currin & Currin Attorneys at Law
127 West Hargett Street, Suite 500
Raleigh, North Carolina 27601

Re: Impact Fee Appeal — Phillips Research Park Apartments

Dear Ms. Currin:

The Impact Fee Appeal Committee appreciated meeting with you and your client,
Mr. Donald Phillips on December 18, 2013.

After careful deliberation, the committee voted unanimously to deny your request for
relief of $108,624 in impact fees. Based on the evidence provided, there is no basis for
granting you a relief. The ordinance was applied as written.

Please let me know if | can be of further assistance.

Sincerely yours,

Ward 10—

Wanda S. Page
Deputy City Manager

WSP/tc

c: Steve Medlin, Director of City-County Planning Department
Gene Bradham, Director of City-County Inspections Department
Roy Brockwell, Inspections Administrator of City-County Inspections Department
Wesley Parham, Assistant Director of Department of Transportation
Bertha Johnson, Director of Budget and Management Services Department

EXHIBIT
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November 12, 2013

Mr. Thomas J. Bonfield

City Manager - City of Durham
101 City Hall Plaza

Durham, NC 27701
tom.bonfieid‘@durhamnc.gov

ViA EMAIL & U.S. MAIL
Re: Impact Fees Appeal - Phillips Research Park Apartments
Dear Mr. Bonfield:

This firm represents Phillips Development and Realty ("PDR"). I am writing to request a
conference with you pursuant to the “Appeals” provisions of the Durham Impact Fees
ordinance. PDR is requesting a reduction in the amount of impact fees required for its Phillips
Research Park apartment complex. I have attached a letter from Donald Phillips, the Managing
Director of PDR, which summarizes the basis of the appeal; however, we can explain in more
detail in a conference with you. The circumstances of this case are not typical and we believe
warrant serious consideration for relief from the impact fees as currently calculated. Mr. Phillips
is in Tampa, Florida, but can make arrangements to meet with you as your schedule
permits. Please let me know if you have any questions or concerns and we look forward to
hearing back from you.

With best regards, [ am

Sincerely,

Robin T. Currin

RTC/hp
Enclosure

cc:  Mr. Donald E. Phillips
Mr. Steven L. Medlin

EXHIBIT
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November 11, 2013
VIA EMAIL AND U.S. MAIL
m.bonfield rhamnc.gov
Mr. Tom Bonfield
City Manager
101 City Hall Plaza
Durham, NC 27701

Re: Impact Fee Reduction Request for Phillips Research Park Apartments ‘
\\\

Dear Mr. Bonfield,

As you are aware, Phillips Development & Realty (PDR) has worked with your team since late
2007 on the development of the Phillips Research Park apartment complex on 1533 Ellis Road. Since
then, my small business continues to face “barriers to entry” while trying to create a multi-family
community to support RTP’s ever-growing housing needs.

If you recall, the first barrier to entry was created by a competitor to PDR, Colonial Properties
Trust, in an attempt to thwart the Phillips Research Park apartment development. Attachment 1is a

September 29, 2008 letter from your office to Colanial’s attorney requiring them to correct violations of '. _?f‘ 3
their site plan for the Colonial Grand Research Park Apartments whereby they attempted to block a } .,' 16
» .
shared access road adjoining the Phillips Research Park apartments. We had filed a site plan with the ! ;;;‘ G
Durham City-County Planning department on November 27, 2007. i 3 =
PDR secured financing with US Bank in April 2008 for a development loan to build 344 e 8 ”“T“

apartment units. However, the aforementioned Colonial barriers triggered a default situation with the |+~
closed development loan due to strict construction completion requirements. Ultimately, these events 3
caused a three year and half year delay in construction. : {5

While trying to resolve the “barrier” created by Colonial, in late 2008 we attempted to address
the issue through Durham City-County Board of Adjustment (BoA), but those proceedings were delayed
until April 2009. At that time the BoA ruled in our favor and the Colonial joint access requirement was
upheld. However, the BoA ruling was not sufficient for Colonial and they appealed the decision, first to
the NC Superior Court, and ultimately to NC Court of Appeals. Attachment 2 is the March 1, 2011
decision by the NC Court of Appeals denying Colonial’s appeal. This Court decision also outlines thg:
sequence of events that negatively impacted the 2008 development loan and required PDR to secur§ \
new financing through the US Housing & Urban Development’s (HUD) Multi-Family Accelerate Process g
for a new loan. The HUD loan was finally closed September 19, 2012.

Colonial, the thirty-ninth ranked apartment owner in the United States and a publicly traded °
real estate investment trust (REIT), succeeded on many fronts to delay the project and impact PDR’s \
financing, all of which contributed directly to a delay in construction and higher impact fees. As a small 2



business, PDR was faced with many obstacles and was impaired financially on many fronts including: the
legal costs to defend an already approved shared access road; legal costs to defend against US Bank
trying to foreclose on the property due to the construction delay; interest costs on the land; company
overhead to work through the issue; and the lost revenues associated with the project delay.

In light of these unprecedented obstacles and delays, | am requesting your support and
consideration to take positive actions to credit the higher 2012 impact fees that we are paying verses
the 2008 impact fees PDR would have paid if the Durham City-County Planning Department had not
been influenced by the Colonial “barrier” concerning the cross-access connection. The table below
summarizes the $108,624 credit we are seeking your support for the 292 units PDR is currently building.
Note that the project was reduced from 344 units to 292 units due to the requirements of the HUD
financing ultimately secured.

City of Durham Impact Fees
Fee Item 2008/unit unit 2008/total 2012/total
Street Impact s 604.00 | $ 862.00| $ 176,368.00 | $ 251,704.00
Open Space S 118.00) 8 337.00| S 34,456.00| S  98,404.00
Parks and Rec $ 281.00 | $ 176.00 | $  82,052.00 § 51,392.00
Sub Total S 1,003.00 1,375.00 292,876.00 40 .00
Delta $§ 108.624.00

PDR is a solid development company that worked through the unfair obstacles created by
Colonial and successfully closed a 40 year permanent loan at the end of the process. The results of
PDR’s perseverance will be a larger property tax base for Durham estimated at $348,000 annually once
construction on the apartments is completed, versus the $47,470 collected annually for unimproved
land. Additionally, PDR created over 300 jobs for the Durham area during construction and will continue
to support the Durham service sector with jobs for years to come.

Your positive consideration for the $108,624 credit we are seeking on the impact fees would aid
tremendously in obtaining Certificate of Occupancy and allow PDR to complete construction on
schedule. If you have any further questions or require additional info, | can be reached at (813) 868-
3100.

Yours truly,

Sk

Donald E. Phillips

4
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Donald Phillies

From: Medlin, Steve <Steve Medlin@durhamnc.gov>
Sent: Monday, September 29, 2008 12:39 PM

To: Donald Phillips

Subject: RE: Big Boy

Attachments: Colonial Phillips Cross access.doc

Don,

Sorry for the delay in responding but I have been out of the office at training and am only just today returning to
the office. The letter went out last week to Colonial. 1 am attaching a copy of the letter to this email for your
reference.

Karen has been out of the office for the last week or so and is not expected back until next week. On her return |
get with her to discuss the development issues.

Steve

From: Donald Phillips [mailto:don@pdrlic.com]
Sent: Thursday, September 25, 2008 2:24 PM
To: Medlin, Steve
Subject: Big Boy

Did the letter go out to Colonial? Did you speak with Karen about office vs MF?
Donald Phillips

Phillips Development & Realty
142 Platt Street

Tampa, FL 33606

Office (813) 868-3100

Fax (813)868-3102
Don@pdrllc.com

Attachment |
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October 7, 2013~ —
IN e
William C. Smith, Jr. Esq.
Manning Fulton & Skinner, P.A.
P.O. Box 20389
Raleigh, NC 27619-0389

Re: CRLP Durham LP - Colonial Grand Apartments
Dear Mr. Smith:

1 am writing at this time regarding the cross access issue which has arisen with property
adjoining Colonial’s multi-family project on Ellis Road. Since receiving your
correspondence, we have reviewed the conditions for site plan approval provided for the
tract on which the Colonial multi-family project is constructed. Your client is the current
owner of this tract. Allow this letter to respond to your letter of June 6, 2008 in which
you advised your client was prepared to take legal action should the City of Durham
approve a site plan for the Phillips Development Realty in connection with its proposed
multi-family project on the adjoining tract to the Colonial property.

We have reviewed the approved zoning development plan and the site plan approval
issued to Wood Partners, the predecessor owner to Colonial. Condition number 5, per
the approved site plan, clearly states that “at the time of subdivision and/or
recombination plat approval a shared access agreement for the northern multi- o
family/office shared access will be recorded.” We understand it is your client’s position
that it intends to deny cross access to the adjoining tract on which Phillips Development
Realty is seeking a site plan approval for its multi-family project. This places Colonial in
clear violation of the condition set forth in Condition 5 which requires that cross access
be provided and maintained between the tracts. Your client’s prohibitory easement,
apparently added after the development plan and site plans were approved, flies in the
face of and thwarts the clear intent of the City of Durham in issuing site plan approval
conditioned on cross access with the adjoining tract.

Accordingly, we hereby give notice to Colonial that it is in violation of the conditions of
site plan approval for its parcel. Please advise our office as soon as possible as to
whether Colonial will retract its position as set forth in your letter of June 6, 2008 and
permit cross access between the properties as required by the approved development
plan for this tract. Should Colonial insist in maintaining its current position, our office is

Good Things are Happening in Durham



prepared to initiate the appropriate zoning enforcement actions to address and correct
this issue. I look forward to hearing from you soon. Best regards,

Sincerely,

Steven L. Medlin, AICP
Durham City-County Planning Director



CRLP Durham, LP v. Durham City/County Bd. of Adjustmen
706 S.E.2d 317 -

210 N.C.App. 203
Court of Appeals of North Carolina.

t, 210 N.C.App. 203 (2011)

to offer evidence, cross-examine witnesses,
and inspect documents, (4) ensure that the
decision is supported by competent, material,
and substantial evidence in the whole record, and

CRLP DURHAM, LP, Petitioner, (5) ensure that the decision is not arbitrary and
v. capricious. West's N.C.G.S.A. § 160A-388(e2).
DURHAM CITY/COUNTY
BOARD OF ADJUSTMENT,
and 2] Zoning and Planning
Ellis Road, LLC, Respondent = Scope and Extent of Review
Zoning and Planning
No. COA10-120. | March 1, 2011. &= De novo review
S ; In review of a trial court’s order, if a petitioner
Synopsis o s ;
contends the decision of a board of adjustment
Background: Landowner brought petition for writ of Wil Lb&% 4 a0 wriee of T g novi e
certiorari, seeking to challenge county board's determination ™ pe'tilioner —
that limitation of cross-access agreement with neighboring tkepbor;r d"s decisior; s ok ungnkied T th;:
parcel to office use only was a restriction not permitted by EvideiEa G Wi arbi(rary‘an d capr':::ms theyn i
development plan or neighboring parcel's site plan and was, reviewing court must apply the whole re;or o taist
therefore, in violation of zoning ordinance. The Superior West's Ng(. GSA ; 160A-388(e2) )
Court, Durham County, Orlando F. Hudson, J., denied T o
landowner's amended petition, and landowner appealed. | Cases that cite this headnote
|3} Zoning and Planning
[Holding:] The Court of Appeals, Stroud, J., held that record &= Scope and Extent of Review
waslP:;ufﬁc:cnt to allow Court to determine which ordinance When the Court of Appeals reviews a superior
Bppisec: court's order which reviewed a zoning board’s
decision, it examines the order to: (1) determine
Appeal dismissed. whether the superior court exercised the
appropriate scope of review and, if appropriate,
(2) decide whether the court did so properly.
West's N.C.G.S.A. § 160A--388(e2).
West Headnotes (4)
(1]  Zoning and Planning [4]  Zoning and Planning
&= Decisions of boards or officers in general &= Record, assignment of errors and briefs
Zoning and Planning Zoning and Planning
&= Decisions of boards or officers in general &= Determination and Disposition
Zoning and Planning Record on appeal was insufficient to permit
@~ Substantial evidence in general Court of Appeals to determine whether
T e p——— county unified development ordinance (UDO)
the board of adjustment is limited to: (1) or mergt.:d. zonnng ordmancc.: (MZO_) was
il the ‘revord Bor ‘sors: of Bew:. (9) the municipal ordinance which applied to
siisuie bk rosedires specified by la‘w in landowner's and neighbor's parcels, and thus
both statute and ordinance are followed, (3) ;w;rt wo:fd (:;s","js Ia;‘d;; wcrl\er's a‘fpcal ﬁf)m
ensure that appropriate due process rights of f ¢ ‘:otu Sf e:_a o. ‘o nc:\n;:\e % Perbion
the petitioner are protected, including the right Nl 9 . = 1ora|.1 R RISge. oomy
board's decision that limitation of cross-access
WestiawNext’ © 2013 Thomsan Reuters. No claim to originat .S, Government Works

Atachment 2
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agreement to office use only violated zoning
ordinance; landowner failed to include in the
record on appeal any portion of the UDO
containing language stating when or if the
UDO *“superseded™” the MZO or explaining its
applicability to development plans approved
under the MZO. West's N.C.G.S.A. § 160A-
388(e2).

| Cases that cite this headnote

**317 Appeal by petitioner from decision and order entered
on or about 19 August 2009 by Judge Orlando F. Hudson
in Superior Court, Durham County. Heard in the Court of
Appeals 9 June 2010.

Attorneys and Law Firms

Manning Fulton & Skinner P.A., Raleigh, by William C.
Smith, Jr. and Katherine M. Bulfer, for petitioner-appellant.

City of Durham by Deputy City Attomney Karen Sindelar,
for respondent-appellee Durham City/County Board of
Adjustment.

**318 Zaytoun Law Firm, PLLC, Raleigh, by Robert E.
Zaytoun, for petitioner-appellee Ellis Road. LLC. l

Opinion
STROUD, Judge.

*204 CRLP Durham, LP, (“petitioner”) appeals from a
trial court's order in favor of Durham City/County Board of
Adjustment and Ellis Road, LLC (“respondents™). For the
following reasons, we dismiss petitioner's appeal.

1. Background

Respondent Ellis Road, LLC is the owner of a 42.76 acre
parcel located on Ellis Road in Durham County and petitioner
is the owner of an adjoining 28.21 acre parcel of property.
On 27 November 2007, respondent Ellis Road, LLC, filed a
site plan with the Durham City—County Planning Department
(“the Planning Department”) seeking to construct “344
apartment units with associated infrastructure improvement™
on the 42.76 acre parcel and for the use of a cross-

access connection between its property and the adjoining
property owned by petitioner. As part of the evaluation of
the submitted site plan, the Planning Department reviewed
the submitted site plan to determine if it conformed with
the existing development plan for that parcel of property.
The Planning Department contacted the developer, as part
of the site plan review, and informed him that pursuant
to the existing development plan, use of the cross-access
connection between respondent Ellis Road, LLC's property
and the adjoining property owned by petitioner would be
required. The developer contacted petitioner, and, in a letter to
the Planning Department, petitioner “raised several concerns
including the legality of the proposed use and the status of the
cross-access connection.”

On 29 September 2008, the Planning Department issued a
decision stating that “the cross-access connection [was] ...
a required element of the development plan™ and the
development plan indicated that this cross-access connection
“between properties ... provided for free access without
any limitations.” The decision further stated that petitioner
must allow for respondent Ellis Road, LLC to utilize this
cross-access connection to cross petitioner's property without
restrictions. Petitioner appealed the Planning Department's
decision *205 to the Durham City/County Board of
Adjustment (“the Board”), arguing that the Planning
Department erred in its decision because a conditional
cross-access agreement limited the use of the cross-
access connection to office use only and allowing its use
for residential apartments violated that agreement. The
Board held a hearing on this matter on 5 March 2009.
Evidence presented at this hearing tended to show that
the subject properties owned by petitioner and respondent
Ellis Road, LLC were both onginally part of a 70.97
acre tract of land which was partitioned and rezoned
by an approved development plan on 7 February 2000,
as a 28.21 acre parcel zoned for “Multi-Family RM-
16(D)” (“petitioner's parcel™) and a 42.76 acre parcel zoned
for “Office O1-2(D)" (“respondent's parcel”), respectively.
The approved development plan included a cross-access
connection between the tracts, which allowed traffic going
to and from respondent's parcel to access Ellis Road by
crossing a portion of petitioner's parcel. The development
plan also included design plans for an apartment complex on
petitioner’s parcel; respondent's parcel was labeled “Office
Development[,]” but did not include design plans for any
development, noting at the bottom of the development plan
that “with the development of the office parcel a northbound
right turn lane on Ellis Road will be constructed for the

WestiawNext' @ 2013 Thomson Reu

ters. No claim to original

.S, Government Works
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proposed access.” The development plan also noted that “[a]t
the time of subdivision and/or recombination plat approval
a shared access agreement for the northern multi family/
office shared access driveway will be recorded.” On or about
20 December 2000, an “Access Agreement™ was filed with
the Durham County Register of Deeds limiting the cross-
access connection to office use only. Petitioner purchased the
28.21 acre parcel on 28 July 2005 after an **319 apartment
complex had been constructed. The 42.76 acre tract remained
vacant until respondent purchased the property and filed
the above-noted site plan on 27 November 2007 secking to
construct residential housing. At the hearing, Durham City/
County Planning Director Steven Medlin testified that ““under
the zoning rules, development plans are schematic, which
means that any use that is permissible in the Ol-2 zone is
actually permissible as long as you can meet the minimum
design criteria that is established within the development
plan(;]" the language regarding “office use” on the OI-2
portion of the 2000 development plan was merely suggestive
of a potential use of the property but not a binding, committed
element of the development plan; there were “no limitations
imposed by either the development plan or the site plan of
record for this project that limit[ed] the types of uses that
can gain access” to respondent's parcel via the cross-access
connection; the zoning ordinances *206 allowed for several
uses for properties zoned O1-2, including office or multiplex/
apartment; respondent’s tract was zoned OI-2, and the access
agreement limited the uses of the cross-access connection to
office use only, which was more restrictive than that which
was allowed by the zoning ordinances; restricting the cross-
access connection to only residential uses in the “Access
Agreement” amounted to “a significant change in location
or configuration of [an] access point ... that is considered to
be a major deviation from the development plan” requiring
the Board's approval before it was filed; and, as the “Access
Agreement” did not receive prior approval by the Board, it
was “not[ ] compliant with the approved development plan.”
Petitioner argued that the language on the development plan
allowed for the access agreement; the conditional access
agreement was consistent with the office restrictions in the
development plan; petitioner bargained for and relied on this
conditional access agreement when it purchased the subject
properties; and the applicable zoning laws could not “trump”
a private easement agreement.

Following the hearing on this matter, the Board, by order
dated 29 April 2009, denied petitioner's appeal, voting
unanimously to uphold the planning department's decision
that the limitation of the cross-access agreement to office

ihomsaon Reuters, No
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use only was a restriction not permitted by the development
plan or site plan and was therefore, in violation of the zoning
ordinance. On 11 May 2009, petitioner filed a petition for
writ of certiorari with the superior court for review of the
Board's decision. The superior court granted petitioner's writ
of certiorari on 11 May 2009. On 29 May 2009, petitioner
filed an “Amended Petition for Writ of Certiorari” which was
identical to the first petition except it included a verification
from a representative of petitioner, and this amendment was
acknowledged and allowed by the superior court on 4 June
2009. Respondent Ellis Road, LLC, was allowed to intervene
in the proceedings by order dated 18 August 2009. Following
a 13 August 2009 hearing, the superior court, by order entered
20 August 2009, denied petitioner’s request to reverse the
Board's interpretation of the development plan and the zoning
code and affirmed the decision of the Board. On 18 September
2009, petitioner filed notice of appeal from the superior
court’s order.

1. Standard of Review

(21 B3
decisions of a municipal board of adjustment is authorized by
N.C. Gen.Stat. § 160A-388(¢2), which provides, in pertinent
part, that *[e]very decision *207 of'the board shall be subject
to review by the superior court by proceedings in the nature
of certiorari.” ™ Four Seasons Mgmt. Servs. v. Town of
Wrightsville Beach, 205N.C.App. 65, ——, 695 S.E.2d 456,
462 (2010). A superior court's review of a decision by the
board of adjustment is limited to:

(1) review the record for errors
of law: (2) ensure that procedures
specified by law in both statute and
ordinance are followed; (3) ensure that
appropriate due process rights of the
petitioner are protected, including the
right to offer evidence, cross-examine
witnesses, and inspect documents; (4)
ensure that the decision is supported by
competent, material, and substantial
evidence in the whole record; and (5)
ensure that the decision is not arbitrary
and capricious.

**320 Wright v. Town of Matthews, 177 N.C.App. 1. 8,
627 S.E.2d 650, 656 (2006) (citation and quotation marks
omitted). In review of a trial court's order, “[i]f a petitioner
contends the Board's decision was based on an error of law.

ment Wor

We have stated that “[jjudicial review of the
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de novo review is proper. However, if the petitioner contends
the Board's decision was not supported by the evidence or was
arbitrary and capricious, then the reviewing court must apply
the whole record test.” Four Seasons, 205 N.C.App. at ——,
695 S.E.2d at 462 (citation and quotation marks omitted).
“When this Court reviews a superior court's order which
reviewed a zoning board's decision, we examine the order
to: (1) determin[e] whether the [superior] court exercised the
appropriate scope of review and, if appropriate, (2) decid[e]
whether the court did so properly.” Cook v. Union County
Zoning Bd. of Adjustment, 185 N.C. App. 582,587,649 S.E.2d
458, 464 (2007) (citation, brackets, and quotation marks
omitted).

111, Petitioner's appeal

[4] Petitioner brings forth four arguments on appeal arguing
that the superior court erred in upholding the Board's decision
because: (1) the Board's interpretation of the development
plan for the subject property was based upon an error of
law; (2) the Board's decision was arbitrary and capricious as
finding No. 4 “amounts to a license to make arbitrary change
to a Development Plan or Zoning Ordinance whenever the
Planning Director desires [;]” (3) “the Board's interpretation
of the applicable municipal ordinances was affected by error
of law[;]" and (4) “the Board misapplied or otherwise ignored
controlling North Carolina law, leading to the erroneous
conclusion that petitioner is required to provide unrestricted
cross access to the adjoining tract.”

*208 Before we can address the substantive issues raised

by petitioner, several of which involve the argument that
the Board based its decision upon an error of law, we
must first ascertain the applicable law, which in this
instance would be the zoning ordinances. The record
before us raises questions as to the “applicable municipal
ordinances[.]” Planning Director Steven Medlin testified
that the development plan in question was approved in
2000 under the Merged Zoning Ordinance (*“MZO”) but
the MZO was “subsequently supplanted” in 2006 by the
“Unified Development Ordinance” (“UDO”). However, Mr.
Medlin testified as to the application of both the MZO
and UDO to the 2000 development plan, noting that “[t]he
development plan ... was evaluated back in 2000 and found to
be compliant with the Merged Zoning Ordinance standards.”
Consequently, the Board's” ruling noted the applicability of
both the MZO and UDO in its findings:

2. Zoning for the Original Tract was approved by the
Durham City Council on February 7, 2000, in case P99-
30. That tract included a portion zoned RM-16(D), a
multifamily district, on the south side (“southern tract™)
and a portion zoned OI-2(D), an office district, on the
north side (“northern tract.”) These designations were those
that existed under the Merged Zoning Ordinance in effect
at the time. The designations were subsequently changed
to RS-M(D) and OI (D), respectively, upon the effective
date of the successor to the Merged Zoning Ordinance,
the Unified Development Ordinance (“UDO"), which was
adopted on January 1, 2006. The uses allowed under the
former ordinance and the UDO for the property were
substantially the same.

3. In addition to establishing the base zoning districts for
the Original Tract, described above, the February 2000
zoning of the Original Tract included a “development
plan.”

4. Under both the former Merged Zoning Ordinance
and the current UDO (Section 3.5.1.C), a development
plan establishes certain parameters that control the future
physical development of a property. Both ordinances
establish that some of these parameters cannot be changed
without governing body approval of a rezoning. Other
descriptions on the development are considered conceptual
and not binding.

5. Under both ordinances, site plans to develop a property
subject to a development plan rezoning must be in accord
with the portions of the approved development plan
considered binding.

*%321 *209 10. The prior Merged Zoning Ordinance
and the current UDO allow many uses in office districts
such as OI-2 and Ol districts. Those uses include
multifamily housing and apartments, among others.

21. Change to approved access points on a development
plan is a significant change and requires a zoning map
change. This ordinance requirement is found in Section
3.5.12A.9 of the UDO, and similar requirements existed
in Section 15.3.6 of the Merged Zoning Ordinance, the
ordinance in effect at the time the development plan was
approved....

WestlawNext © 2013 Thomson Reuters. Na claim to original U.S

Government Warks 4



CRLP Durham, LP v. Durham City/County Bd. of Adjustment, 210 N.C.App. 203 (2011)

706 S.E.2d 317

Although the findings based on Mr. Medlin's testimony
note that the UDO was “adopted” in 2006, there is no
finding regarding the extent of the UDQO's applicability to
development plans approved in 2000 under the MZO; this
is because there was no evidence presented at the hearing
regarding whether the UDO completely “supplanted™ the
MZO or if the MZO was still applicable to development
plans approved in 2000. However, the Board based its holding
solely on the application of the UDQ to the facts before them,
presumably because it assumed or could determine based
upon the ordinances that the UDO completely “supplanted”
the MZO in 2006. Likewise, in its conclusion, the superior
court pointed to the UDO as the applicable ordinance
stating that: “The Board's conclusion that Petitioner violates
the Durham zoning code, Durham's ‘Unified Development
Ordinance’, by not providing such unrestricted, unconditional
cross-access is not affected by error of law.” We further note
that on appeal, petitioner in its third argument regarding the
Board's interpretation of the applicable municipal ordinances
argues that the Merged Zoning Ordinance (“*MZO”) was
the applicable ordinance but in the alternative also contends
that the current Durham zoning ordinance, the Unified
Development Ordinance (“UDO™), is substantially the same
and would lead to the same result as to the facts before us. In
a footnote, petitioner argues that, “While Petitioner believes
the MZO governs whether Petitioner's predecessor-in-interest
was required to obtain rezoning approval for the Access
Agreement to have effect, the result under both the MZO and
the UDO is the same.” Yet we are unable to determine the
accuracy of petitioner's declaration that “the result under both
the MZO and the UDO” would be the same without having
both sets of ordinances in the record.

In Overton v. Camden County, 155 N.C.App. 391,574 S.E.2d
157 (2002), this Court addressed the specific issue of “which
zoning *210 ordinance to apply when an alleged violation
occurs while one ordinance is in effect, but enforcement is
sought only after a new ordinance has replaced the previous
ordinance” and held that “the zoning ordinance in effect at
the time of the Board of Adjustment's decision is the correct
ordinance to apply.” /d. at 394, 396, 574 S.E.2d at 160, 161.
In Overion, the petitioner had placed a mobile home on his
property in 1972 and replaced that mobile home with another
mobile home in 1995, without obtaining a building permit
or conditional use permit. /d. at 392, 574 S.E.2d at 159. The
county had enacted and adopted the Camden County Zoning
Ordinance (“CCZ0O”) on 20 December 1993; the CCZO was
replaced on | January 1998, by the Camden County Unified
Development Ordinance (“UDO”). /d. On 18 February 2000,
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the petitioner received a letter from a Camden County Code
Enforcement Officer stating that he had violated portions of
the CCZO by replacing the mobile home. /d. The petitioner
appealed this decision to the board of adjustment and the
board issued a decision stating that the replacement of the
mobile home was a violation of the CCZO; the petitioner was
required to obtain a building permit; and the petitioner was
to abide by specific conditions for the replacement mobile
home to remain on the petitioner's land. /4. The petitioner
appealed this decision to the superior court and the court, in
reversing and remanding the board's decision, held that the
board erroneously applied the CCZO “where such ordinance
had been replaced as of January 1, 1998 by the ... UDO[;]”
the board erred in ordering the “unauthorized conditions[:]"
and the UDO only required petitioner to obtain a building
permit for the replacement mobile home. /d. at 392-93, 574
S.E.2d at 159. The county appealed to this Court, arguing
that “the trial court erred in applying the UDO to **322
petitioner’s zoning violation, instead of the CCZ0.” /d. at 394,
574 S.E.2d at 160. This Court noted that “[a]t the time of the
alleged violation, being the replacement of a mobile home
by petitioner in 1995, the CCZO was the zoning ordinance
in effect[,]” but “when the enforcement action was brought
by Camden County, the UDO had superseded the CCZO.”
Id. This Court noted that Judge Greene in his dissenting
opinion in Naegele Ouidoor Advertising v. Harrelson, 112
N.C.App. 98, 101-02, 434 S.E.2d 244, 246 (1993) (Greene,
J., dissenting), rev'd per curium, 336 N.C. 66, 442 S.E.2d
32 (1994), had “reject[ed] the proposition that a court or
board need not look at subsequent changes in the law when
Board of Adjustment decisions are made.” /d. After reviewing
similar decisions from other jurisdictions, this Court held that
because “the zoning ordinance in effect at the time of the
Board of Adjustment’s decision is the correct ordinance to
*211 apply[.] ... [tlhe Board of Adjustment should have
applied the UDO in the present case and the trial court did not
err in applying the UDO.” /d. at 395-96, 574 S.E.2d at 160-
61. Thus, the decision in Overton rested upon the fact that a
“new ordinance ha[d] replaced the previous ordinance[.]” /d.
at 394,574 S.E.2d at 161.

Contrary to Overron, from the record before us we cannot
determine which “zoning ordinance [was] in effect at the
time of the Board of Adjustment's decision[.]” See id. at 396,
574 S.E.2d at 161. This Court in Overton specifically noted
that the CCZO was enacted in 20 December 1993 and was
“replaced” on | January 1998 by the UDO. /d. at 394, 574
S.E.2d at 161 Although the record on appeal contains several
substantive portions of the UDO, it does not contain any
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portion of the UDO that includes language stating when or if

the UDO “superseded” or “replaced™ the MZO or detailing
the extent of the UDO's application to development plans
approved under the MZO in 2000. Therefore. we cannot say
that the UDO, as the “new ordinance” had “replaced the
previous ordinance[,]” the MZO, see id., and therefore, the
rule in Overton is inapplicable.

All of petitioner's arguments on appeal would require
the application of the correct Durham City/County zoning
ordinances to determine whether the Board properly
interpreted the development plan or the zoning ordinances;
whether the findings involved arbitrary and capricious
interpretations of the zoning ordinances; or how the
applicable zoning ordinances relate to North Carolina law.
Here, without language from the UDO stating when and if it
replaced the MZO, the MZO could be the applicable zoning
law for the 2000 development plan as it was approved under
that ordinance. If the UDO did fully supplant the MZO,
then, according to Overton, the UDO would be the applicable
ordinance for the interpretation of the development plan
approved under the MZO and the issues regarding the cross-
access connection between the petitioner's and respondent's
properties. We note that there are eleven pages of ordinance
provisions included in the record on appeal dated “January
31, 2003(,]" which would indicate that these pages could
be portions of the MZO as it existed prior to 2006, but
these pages are labeled in the record index as “Unified
Development Ordinance Section 15" which was not adopted
until 2006. Without the applicable provisions of the MZO to
compare to the UDO, we cannot determine that there was
no relevant change in the ordinances, such that the result
would be the same under either ordinance. We note that there
may be portions of the UDO not included in the record on
appeal which state specifically when and if *212 the UDO
“superseded” the MZO or explaining the UDO's applicability

“subsequently supplanted” in 2006 by the UDO. However,
our Courts have consistently held that we “will not take
Judicial notice of a municipal ordinance.” High Point Surplus
Co. v. Pleasams, 263 N.C, 587, 591. 139 S.E.2d 892, 895
(1965); See Fulghum v. Town of Selma, 238 N.C. 100, 103,
76 S.E.2d 368, 371 (1953) (“We cannot take judicial notice of
municipal ordinances.”). “Appellate review is based ‘solely
upon the record on appeal,” N.C.R.App. P. 9a); it is the
duty of the appellants to see that the record is complete.”
Collins v. Talley, 146 N.C.App. 600, 603, 553 S.E.2d 101,
102 (2001) (citation omitted). More specifically, **323
N.C.R.App. P. 9(a)(2)(e) states that, “[t}he record on appeal
in cases of appeal from judgments of the superior court
rendered upon review of the proceedings from administrative
boards or agencies, ... shall contain: .... copies of all items
properly before the superior court as are necessary for an
understanding of all errors assigned|[.]”

From the record before us, we cannot, without engaging
in speculation, determine whether the MZO or the UDO
is the “applicable municipal ordinance™ as petitioner failed
to include in the record on appeal any portion of the
UDO containing language stating when or if the UDO
“superseded” the MZO or language from the UDO explaining
its applicability to development plans approved under the
MZO. As the record before us does not permit a proper
examination of the issues before us, we must dismiss
petitioner’s appeal.

DISMISSED.

Judges McGEE and ERVIN concur.

Parallel Citations
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planning director, Mr. Medlin did testify that the MZO was

Footnotes

1 Petitioner Ellis Road, LLC's brief on appeal “incorporte[d] by reference, the brief filed by Respondent-Appellee Durham City/County

Board of Adjustment, including the Statement of Additional Facts and all arguments and authoritics presented by Respondent-

Appellee Durham City/County Board of Adjustment.”
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