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STATE OF NORTH CAROLINA

COUNTY OF DURHAM

THIRD MODIFICATION OF THE AIR LEASE

By and Between

CITY OF DURHAM,

COUNTY OF DURHAM

and

SHANER HOTEL GROUP PROPERTIES TWO LIMITED PARTNERSHIP

This Third Modification of Lease, entered into as of the date of the last signature of execution hereto, by 

and between the City of Durham, a municipal corporation having its principal office at 101 City Hall 

Plaza, Durham, North Carolina 27701, and the County of Durham, a subdivision of the State of North 

Carolina having its principal office at the Durham County Judicial Building, 201 East Main Street, 

Durham, North Carolina 27701 (together “Landlord” or “Owners”), and Shaner  SPE Associates Limited 

Partnership, which was assigned all rights under the Air Lease by Shaner Hotel Group Properties Two 

Limited Partnership, a Delaware limited partnership having its principal office at 1965 Waddle Road, 

State College, 16870, Pennsylvania 16870 (“Tenant”). Collectively, Shaner, City and County are referred 

to herein as the “Parties”.

Background. Landlord and Durham Hotel Company, as Tenant, entered into an Agreement of Lease for 

the Civic Center Hotel dated October 9, 1987 (the “Air Lease”), recorded in Book 1408 commencing at 

page 63 of the Office of the Register of Deeds for Durham County (the “Registry”). A First Amendment 

to this Lease dated May 19, 1989 was recorded at the Registry in Book 1535, commencing at page 794. 

On July 9, 1996, the Durham Hotel Company assigned its interest in the Air Lease to Tenant, with the 

consent of Landlord. The Second Modification of Lease between the Landlord and Tenant was recorded 

at the Registry on August 6, 1997, in Book 2348 at pages 264-277. 

The Parties now enter into this Third Modification of the Air Lease (“Third Modification”) in order to 

settle all outstanding legal claims between them and to conform the Air Lease to revised usage and 

arrangement of the physical facilities on the first floor of the Durham Convention Center and to effectuate 
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the terms of the Settlement Agreement that references this Third Modification. This settlement of claims, 

including claims for money owed or held by each of the parties against the other, forms part of the 

consideration for this Third Modification.

1. (a)  Exhibit G, “First Floor Space Designation,” is attached to this Third Modification and made 

part of the Air Lease. It shows the designation of areas, including the Retail Space which is leased 

by Landlord to the Tenant on the first floor of the Durham Convention Center (“DCC”). The map 

associated with Exhibit F to the Air Lease, entitled, “Cost Allocation Formula,” showing the first 

floor of the DCC, is deleted. The rest of the Exhibit F shall remain in effect, except as provided in 

Section 2, below.  Exhibit F, less the map, is attached hereto.

The intention of the Parties is that all Retail Space leased to the Tenant will be maintained, 

cleaned and repaired by Tenant. The proportion that Tenant pays for Repairs and Maintenance 

of Shared Facilities shall include the square footage of all the Tenant Retail Space. In addition, 

Tenant shall pay for the maintenance, security and cleaning, but not the Repairs, for the Lobby 

areas, the bathrooms accessed from the Lobby, and the Foster Street entrance, including the 

driveway and its sheltering roof (the entrance, driveway and sheltering roof together comprising 

the “Porte Cochere”). In addition, Landlord will provide Hotel Operator and Operating Personnel 

access to the Employee Dining Room and the Security Office as an accommodation, with 

cleaning and maintenance of these two spaces to be as mutually agreed in writing by the Hotel 

and DCC managers. To effectuate this paragraph, the following revisions are made to the Air 

Lease, however should conflict or ambiguity be created by the changes in the following 

subsections of Section 1 below, this Section 1(a) shall control:

(b)  Article I, Section 1.01, entitled, “Definitions” is revised to replace the definition of “Retail 

Space” with the following:

“Retail Space” means those certain areas labeled as “Retail Space” on Exhibit G, and are

the Lounge/Bar, Restaurant, Original Kitchen, Registration Desk, Hotel Administration 

Offices, Hotel Fitness Center, Hotel Business Center, Bellman’s Closet, Hotel Manager’s 

Office, Hotel Stair 1, 2, and 3, the elevator and freight elevator, Hotel Facility of 901 

square feet, a 40 square foot closet, a 100 square foot storage area. These areas, as is the 

entire first floor of the building, are owned in fee simple by the Landlord and provided to 

the Tenant for its exclusive use.”
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(c)  Section 35.06 is replaced in its entirety by the following:

“Permitted Use of Retail Space. The Retail Space shall be used solely for the following 

purposes, in accordance with Requirements and this Lease, and in no other manner, each 

area to be used in accordance with the activities implied by its name as shown on Exhibit 

G: restaurant, kitchen, bar and lounge; fitness center; business center; administrative 

offices, registration desk, bellman’s closet, and storage. The stairs and elevators shown 

on Exhibit G as Retail Area shall be used by Tenant for ingress and egress. Without the 

prior written consent of Landlord, there shall be no other occupation or use of the Retail 

Space by Tenant, Retail Space Operator, any Affiliate of Tenant, or any Subtenant.”

(d)  A new Section 36.02(f) is added as follows:

“Tenant’s Easements Limited. The easements provided to Tenant by Landlord herein are 

each limited to the areas and purposes enumerated, shall be strictly construed, and 

provide no exclusive use rights.”

(e)  Section 36.04(a)(iii), entitled, “Shared Facilities”, is replaced in its entirety with the 

following:

“Subject to the provisions of Section 36.04(c)(i), the Landlord shall be responsible for 

carrying out non-emergency Repairs and Maintenance with respect to any Shared Facility 

located within the Civic Center and the Plaza. The Tenant shall be responsible for 

carrying out non-emergency Repairs and Maintenance with respect to any Shared Facility 

located within or on the Hotel, the Hotel itself, the Retail Space, the Lobby and restrooms 

accessed from the Lobby, and the Porte Cochere.”

(f)  Section 36.04(b), entitled, “Responsibility for Emergency Repairs and Maintenance”, is 

replaced in its entirety by the following:

“(i) Landlord’s Responsibility. Subject to the provisions of Section 36.04(c)(ii), the 

Landlord shall be responsible for carrying out any Repairs and Maintenance under 

emergency circumstances with respect to any Facility located within the Civic Center, the 

Plaza, or a Civic Center component.

(ii) Tenant’s Responsibility. Subject to the provisions of Section 36.04(c)(ii), Tenant shall 

be responsible for carrying out any Repairs and Maintenance under emergency 

circumstances with respect to any Facility located within or on the Hotel, a Hotel 
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Component,  the Retail Space, the Lobby and restrooms accessed from the Lobby, and 

the Porte Cochere.”

(g)  Section 36.05 entitled “Costs and Expenses of Repairs and Maintenance” and all subsections 

thereto remain in full force and effect and apply to all Shared Facilities. 

2. The Cost Allocation Formula, Exhibit F, shall remain in effect, except for those provisions 

allocating the costs for water, sewer, natural gas and electricity charges, which shall be governed 

by the following provisions:

(a) The cost of natural gas services is currently metered and paid separately by the Landlord and 

the Tenant, and no allocation agreement is necessary. Therefore, all provisions of Exhibit F 

which address natural gas cost allocation are deleted.

(b) The Parties agree that the costs of water, sewer and electricity (“Shared Utilities”) should be 

borne by Landlord and Tenant on a pro rata apportionment, subject to annual adjustment on 

December 31st of each year to determine the proportion of charges to be paid by each for the 

coming year, based on the best available and reliable evidence of each party’s relative usage.  

The Parties agree to use their best efforts to reach agreement on a methodology to determine 

this pro rata apportionment.  Until such an agreement on methodology to determine such pro 

rata apportionment is reached as to these Shared Utilities the Parties agree to the following 

pro rata arrangements and process:   

(c) The Parties agree that from August 1, 2014, and until the Parties agree otherwise, the costs 

of water and sewer billings shall be paid two-thirds (2/3) by Shaner and one-third (1/3) by 

Owners, until outside consultants agreed upon by the Parties determine a just apportionment 

of billings based upon average water and sewer use and an algorithm to update these 

proportional charges annually. In the period from August 1, 2014, until the algorithm is 

agreed to, the charges will be split two-thirds (2/3) by Shaner and one-third (1/3) by Owners, 

but a rebate shall be made retroactive to August 1, 2014, in accordance with the proportion 

of the responsibility for water and sewer charges determined by the consultants and agreed 

to by the Parties. 

(d) The Parties agree that from August 1, 2014, and until the Parties agree otherwise, the costs 

of electricity service billings shall be paid one-half (1/2) by Shaner and one-half (1/2) by 
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Owners, until outside consultants agreed upon by the Parties determine a just apportionment 

of electricity charges based upon average electricity use and an algorithm to update these 

proportional charges annually. In the period from August 1, 2014,  until the algorithm is 

agreed to, the charges will be split one-half (1/2) by Shaner and one-half (1/2) by Owners, 

but a rebate shall be made retroactive to August 1, 2014,  in accordance with the proportion 

of the responsibility for electricity charges determined by the consultants and agreed to by 

the Parties.

(e) The Party who is not the holder of the Utility Account shall make payment to the other Party 

within thirty (30) days after receiving an invoice for Shared Utility charges of all undisputed 

amounts.

(f) When Landlord and Tenant have agreed on a pro-rata apportionment methodology or 

formula for Shared Utility charges which replaces the apportionment of costs to be paid by 

Tenant and by Landlord made by this Third Modification, they shall further amend this Air 

Lease to memorialize that agreement.

IN WITNESS WHEREOF, the Parties hereto knowingly and voluntarily execute the Agreement.

SHANER SPE ASSOCIATES LIMITED PARTNERSHIP

By: ______________________

Its ______________________
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ATTEST: COUNTY OF DURHAM

_________________________________ ______________________________________

Clerk to the Board of Chairman of the Board of Commissioners 

Commissioners

ATTEST: CITY OF DURHAM

_________________________________ _____________________________

_________City Clerk Thomas J. Bonfield

City Manager

Name of other parties to the contract: 

Shaner SPE Associates Limited Partnership and County of Durham

Title of the contract: Third Modification of Air Lease

State of ___________________ ACKNOWLEDGMENT BY PARTNERSHIP 

County of __________________ 

I, a notary public in and for said county and state, certify that 

____________________________________ _________________________ personally (1) appeared 

before me this day, (2) stated that he or she is a general partner in Shaner SPE Associates Limited 

Partnership, a partnership, (3) acknowledged that the foregoing contract or agreement with the City of 

Durham and County of Durham carries on the partnership’s business in the usual way, and (4) 

acknowledged the due execution, under seal, of the contract or agreement on behalf of the partnership. 

This the _______ day of _____________________, 20______. 

My commission expires: __________________________________ 

Notary Public ___________________________________________ 
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STATE OF NORTH CAROLINA ACKNOWLEDGMENT OF COUNTY 

COUNTY of DURHAM 

I, a Notary Public in and for the aforesaid County and State certify that 

______________________________________________________ personally appeared before me this 

day, and acknowledged that he or she is the Clerk to the Board of Commissioners for the County of 

Durham, a N. C. political subdivision, and that by authority duly given and as the act of the County, the 

foregoing contract or agreement with the City of Durham and Shaner SPE Associates Limited Partnership 

was signed in its corporate name by the Chairman of said Board, sealed with its corporate seal, and 

attested by its said Clerk. This the _______day of ___________________, 20_____ 

My commission expires: _________________________________

Notary Public __________________________________________

STATE OF NORTH CAROLINA ACKNOWLEDGMENT BY CITY 

COUNTY OF DURHAM

I, _________________________________________________, a notary public, certify:(1) 

________________________________________________________ personally appeared before me in 

Durham County, N. C. on this day; (2) I have personal knowledge of her identity; and (3) she 

acknowledged that by authority duly given and as the act of the City of Durham, the foregoing document 

was signed in its corporate name by its _____________ City Manager, sealed with its corporate seal, and 

attested by its said City Clerk or Deputy City Clerk. 

This the ______ day of __________________________, 20______. 

My commission expires: _____________________________________ 

Notary Public ____________________________ 
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