CONTRACT SR-60

HOPE VALLEY AND KEYSTONE LIFT STATION ABANDONMENTS AND WEST
STREET SEWER OUTFALL REPAIR
2014

The Contractor:

The Project: Contract SR-60, Hope Valley and Keystone Lift Station
Abandonments and West Street Sewer Qutfall Repair, 2014

Number of Days for Completion: _120 days

Daily Liquidated Damages: $800

THIS Contract is made and entered into by and between the City of Durham, a North
Carolina municipal corporation (the City) and (the
Contractor).

SECTION 1 - AGREEMENT. The Contractor, for and in consideration of the payments
and agreements to be made and performed by the City, and hereto annexed, agrees with
the City at Contractor's own proper cost and expense, and with skill and diligence, to do
the Work. “Work™ (with an initial capital letter) means all the construction and services,
including all labor, materials, equipment, services, water, heat, utilities, transportation,
and other facilities provided or to be provided by the Contractor, to fulfill the
Contractor’s obligations, including its obligation to construct and complete ready for use
SR-60 Hope Valley and Keystone Lift Station Abandonments and West Street
Sewer Outfall Repair, 2014 as herein set forth, in accordance with this Contract,
including such plans and detailed directions, drawings, etc., as the Engineer gives from
time to time pursuant to the Engineer’s authority under this Contract.

SECTION 2 - CONTRACT PRICE. The Contractor agrees to receive the prices stated in
the proposal in full compensation for performing the Work; the Contractor for said
consideration shall be responsible for all loss or damage arising out of the nature of the
Work or from any action of the elements, for all expenses incurred by or in consequence
or the suspension of discontinuance of said Work and for well and faithfully completing
the Work.

SECTION 3 - DEFINITIONS. Unless the context otherwise requires the following words
in this Contract they shall refer as follows: Engineer shall mean Director of Water
Management, or authorized assistants acting within the scope of the Director’s actual
authority. The word “include” in all its forms (included, including, etc.) is to be read as
incorporating the expression “but not limited to”. “Work™ is defined in Section 1 above.

SECTION 4 - UNIT QUANTITIES. (a) It is hereby agreed that the preliminary measure-
ments and estimated quantities are not necessarily correct and that payments to be
received by the Contractor shall be the actual quantities developed by construction of the
Work at the unit prices contained in this Contract or as otherwise provided. (b) If any




specifications or estimates are erroneous that were in the information made available to
the Contractor by the City, and the error was caused by professional opinion provided to
the City by an independent engineer or engineering firm ("independent" meaning that the
engineer is not an employee of the City), then the Contractor shall make no claim against
the City or its employees, officers, or officials for any damage or loss suffered by the
Contractor in reliance on those specifications or estimates, except nothing in this Section
is intended to limit the Contractor's rights under Section 4(a) or Sections 5, 6, or 7.

SECTION 5 — CONTRACT TERM The term of the Contract shall be 120 days from the
date of the Notice to Proceed. Keystone Lift Station Abandonment shall be completed 45
days from the date of the Notice to Proceed.

SECTION 6 - CONTRACT CHANGES. It is agreed that the City, acting through the
Engineer, shall have the right to determine the amount of Work to be done under this
Contract and may, at any time, make any changes in the dimensions, grades, and
alignment and may increase or decrease the quantity of Work to be done or may entirely
exclude any of the Work without thereby altering or invalidating any of the prices named
in this Contract in any respect. If such action be taken, unit prices appearing in the
Proposal shall control the final amount paid. If such alterations diminish the quantity of
Work to be done, they shall not constitute a claim for damages for loss of anticipated
profits or otherwise.

SECTION 7 - ADDITIONAL WORK AND/OR MATERIALS. The City, acting through
the Engineer may require the Contractor to do additional Work which does not appear in
the Proposal at fixed unit prices but which may be found necessary to complete the
proper prosecution and completion of the Work. Payment will be made based upon the
extra work item found in the General Specification Section of this Contract. No materials
shall be furnished other than those included in the Contract for which unit prices are
stated, except upon written order of the Engineer given prior to the beginning of
performance of such furnishing of such materials. No Work shall be done (except as
provided in the preceding sentence), except upon written order of the Engineer given
prior to the beginning of performance of such Work. Without such written order in
advance, the Contractor shall not be entitled to payment for such additional materials or
Work, either on the principle of quantum merit, or unjust enrichment, extra work, or any
other legal or equitable theory. Claims for extra Work (including materials) shall be filed
with the Engineer within ten days after the completion of the Work (including materials)
for which the claim is made. Before a claim can be made for such additional materials,
the materials must be installed in their final position before a claim can be made.

SECTION 8 - RESPONSIBILITIES OF ENGINEER. The Engineer shall in all cases
determine the quality and quantity of the Work and shall determine all questions relating
to lines, levels and dimensions of the Work, and as to the interpretation of the plans and
specifications.

SECTION 9 — CONSTRUCTION SURVEYING. Deleted section




SECTION 10 - CITY INSPECTORS. The City reserves the right to place inspectors on
the Work, including at the place of shipment, delivery, or manufacture of materials to be
used in the Work, to see that the character of the Work conforms in every respect to
requirements. The Contractor hereby agrees to furnish the inspectors with the necessary
facilities and assistance for carrying out their duties. The Work shall be supervised by
the Engineer and the inspectors to obtain the finished product in accordance with this
Contract, and with as little inconvenience to the public as reasonably possible. Nothing
in this section is intended to impose any liabilities of the Contractor or to relieve it of any
of its obligations.

SECTION 11 - CONTRACTOR'S FOREPERSONS. The Contractor shall keep
competent and experienced forepersons in charge of their particular classes of work.
Whenever the Contractor is absent from any part of the Work, the Superintendent or
Foreperson in charge of that particular Work shall receive and execute the instructions
from the Engineer. Any forepersons or other employees on the Work that may be
considered by the Engineer to be incompetent or disorderly shall be dismissed upon the
request of the Engineer.

SECTION 12 - SUBCONTRACTORS. The Contractor shall not assign or subcontract
any portion of this Contract without the consent of the City. The Contractor will be held
responsible for the faithful completion of that part of the Work and the assignment or
subcontracting will not relieve the Contractor of any of the obligations or requirements
under the Contract.

SECTION 13 - DEFECTIVE WORK AND MATERIALS. The Contractor shall
immediately remove and reconstruct or replace at their own expense all Work not in
accordance with this Contract. The payment of the estimates shall not be considered as
an acceptance of the Work included in the estimate before the final acceptance of the
entire Work.

SECTION 14 - PUBLIC ACCESS/MATERIAL STORAGE. The Work shall begin at
such places as the Engineer may direct and be expeditiously carried forward. The
convenience of the public shall at all times be considered; no section of any street shall be
entirely blocked to traffic unless it is absolutely necessary. When ordered by the
Engineer, temporary crossings at such points as needed shall be provided by the
Contractor at Contractor's expense. Insofar as practicable, materials may be stored in the
streets, but the location and arrangements of the same must first be allowed by the
Engineer. Obstructions must at all times be kept from fire hydrants. Whenever the Work
in a block is completed, all surplus materials and debris shall be removed from that block.

SECTION 15 - SAFETY. The Contractor shall provide in written form a Company
Safety Policy and a specific Job Safety Plan per fiscal year of the contract. Only after the
City has no comment on the Policy and Plan can the Contractor begin work. The
Contractor shall be wholly and solely responsible to establish, maintain, and operate a
safe work site, per Federal, State, and Local regulations. The Contractor shall protect the
entire Work until the final acceptance of the same. The Contractor shall be responsible




for any act or omission by it or its employees or agents causing any injuries to persons or
any damages to public or private property. The Contractor shall erect and maintain
barricades, lights and other safety devices.

SECTION 16 - NOTICE. (a) All notices and other communications required or permitted
by this contract shall be in writing and shall be given either by personal delivery, fax, or
certified United States mail, return receipt requested, addressed as follows:

To the City:
Mr. Donald F. Greeley, PE, PLS, Director

Department of Water Management
101 City Hall Plaza
Durham, NC 27701
The fax number is (919) 560-4479.

To the Contractor:
[Insert name and address]
The fax number is

(b) Change of Address. Date Notice Deemed Given. A change of address, fax number,
or person to receive notice may be made by either party by notice given to the other
party. Any notice or other communication under this contract shall be deemed given at
the time of actual delivery, if it is personally delivered or sent by fax. If the notice or
other communication is sent by United States mail, it shall be deemed given upon the
third calendar day following the day on which such notice or other communication is
deposited with the United States Postal Service or upon actual delivery, whichever first
occurs.

SECTION 17 - INDEMNIFICATION. (a) To the maximum extent allowed by law,
Contractor shall defend, indemnify, and save harmless Indemnitees from and against all
Charges that arise in any manner from, in connection with, or out of this Contract as a
result of acts or omissions of Contractor or Subcontractors or anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable.
In performing its duties under this subsection "a", Contractor shall at its sole expense
defend Indemnitees with legal counsel reasonably acceptable to City.

(b) Definitions. As used in subsections "a" above and "c" and "d" below --

"Charges" means claims, judgments, costs, damages, losses, demands, liabilities,
obligations, fines, penalties, royalties, settlements, and expenses (included without
limitation within "Charges" are (1) interest and reasonable attorneys' fees assessed as
part of any such item, and (2) amounts for alleged violations of sedimentation pollution,
erosion control pollution, or other environmental laws, regulations, ordinances, rules, or
orders. -- including but not limited to any such alleged violation that arises out of the
handling, transportation, deposit, or delivery of the items or materials that are the subject
of this Contract).

"Indemnitees" means City and its officers, officials, independent contractors, agents, and
employees, but excludes the Contractor.




(c) Limitations of Contractor's Obligation. If this is in, or is in connection with, a
contract relative to the design, planning, construction, alteration, repair or maintenance of
a building, structure, highway, road, appurtenance or appliance, including moving,
demolition and excavating connected therewith, then subsection "a" above shall not
require the Contractor to indemnify or hold harmless Indemnitees against liability for
damages arising out of bodily injury to persons or damage to property proximately
caused by or resulting from the negligence, in whole or in part, of Indemnitees.

(d) Nothing in subsections "a", "b" or "c¢" above shall affect any warranties in favor of
the City that are otherwise provided in this Contract. This section 17 is in addition to and
shall be construed separately from any other indemnification provisions that may be in
this Contract.

(e) Patent exception. Contractor shall not be liable under this Section 17 for Charges
directly resulting from an alleged violation of patent rights where the City has specified
the particular design, process, or invention as to which the patent infringement is alleged,
and either (1) the Contractor had no reason to believe an infringement might occur or
might be alleged, or (2) the Contractor had reason to have such a belief and gave
immediate notice to the City of such possible infringement.

SECTION 18 - RELEASE OF CLAIMS. The City may at any time during the life of this
Contract require a full release of all claims arising out of the Work and may withhold any
estimate due the Contractor until such release is produced. The release shall be in the
form reasonably satisfactory to the Engineer.

SECTION 19 - BONDS AND INSURANCE. The Contractor shall maintain insurance
not less than the following:
Commercial General Liability, covering
e premises/operations
e products/completed operations
e broad form property damage
e explosion, collapse, and underground hazards if the hazards exist in the performance
of

this contract
e contractual liability
¢ independent contractors, if any are used in the performance of this contract
e City of Durham must be named additional insured, and an original of the endorsement
to effect the coverage must be attached to the certificate (if by blanket endorsement, then
agent may so indicate in the GL section of the certificate, in lieu of an original
endorsement)
e combined single limit not less than $1,000,000 per occurrence; aggregate limit not
less

than $2,000,000 per year
Automobile Liability Insurance, covering
e owned, hired, or borrowed vehicles
e cemployee vehicles, if used in performance of this contract

e combined single limit not less than $1,000,000 per occurrence; aggregate limit not
less than $2,000,000 per year




Workers' Compensation Insurance, covering
e statutory benefits;
e covering employees; covering owners partners, officers, and relatives (who work on
this contract)
e employers' liability, any limit.
Insurance shall be provided by:
e companies authorized to do business in the State of North Carolina
e companies with Best rating of A or better.
Insurance shall be evidenced by a certificate:
e providing notice to the City of not less than 30 days prior to cancellation or reduction
of coverage
e certificates shall be addressed to:
City of Durham, North Carolina

Attention: Finance Director

101 City Hall Plaza

Durham, NC 27701
e both the insurance certificate and the additional insured endorsement must be
originals and must be approved by the City's Finance Director before Contractor can
begin any work under this contract.

SECTION 20 - TIME. EXTENSION FOR COMPLETION OF WORK
ASSIGNMENTS. (a) The Contractor is to start the Work within ten (10) workdays
after notice from the Engineer and shall expeditiously and diligently prosecute the subject
work with adequate forces to completion within Contract Time after the date of the
Engineer’s notice. The date on which completion of the work assignment is due is
referred to as the Contract Time.

(b) Liquidated Damages. The parties recognize that the City will suffer financial loss if
the Work is not completed within the Contract Time (including adjustments and
extensions, if any). They also recognize the delays, expense, and difficulty to both
parties involved in proving or contesting the amounts of those losses. Instead of
requiring proof of those amounts, it is agreed that Contractor shall be liable for and shall
pay the City the amount of $800.00, specified in the Contract title page, as liquidated
damages, and not as a penalty, for each day after the Contract Time until completion.
The amount stated as liquidated damages is agreed to be a reasonable estimate of the
City's losses and expenses for delays, including inspections, engineering services, and
administrative costs. If any part of those delays is caused by the City, liquidated damages
shall not be charged for the portion of the delay time that was caused by the City but shall
be charged for the portion not so caused. The City may collect liquidated damages by
retaining moneys otherwise due Contractor in the amount of such damages, and by other
legal means. The enforceability of this paragraph eliminates any claim by the City for
actual damages for Contractor's delay in attaining completion. Nothing in this Section 20
shall reduce the City's rights under other sections of the Contract. To the extent allowed
by law, if the Work is delayed but the delay is not caused solely by the City or the City’s
agent, the City shall extend the Contract Time by an amount equal to the delay, as the
exclusive remedy of the Contractor for said delay. To the extent allowed by law, if the
Work is delayed and the delay is caused solely by the City or the City’s agent, the City




shall extend the Contract Time by an amount equal to the delay, as the exclusive remedy
of the Contractor for said delay. Notwithstanding anything in this Section 20 or
elsewhere in the Contract to the contrary, it is agreed that nothing in this Section 20 or
elsewhere in the Contract is intended to forbid or limit compensable damages for delays
caused solely by the City or the City’s agent. If the Contractor is entitled to compensable
damages for a delay, the Contractor shall not receive an extension of Contract

Time for the same delay. In this Section “City or City’s agent” does not include prime
contractors or their subcontractors.

SECTION 21 - SUSPENSION/TERMINATION OF WORK. (a) If the Work shall be
abandoned by the Contractor, or if this Contract or any part thereof shall be assigned or
subcontracted without the previous written consent of the City, or if the Contract or any
claim thereunder shall be assigned by the Contractor otherwise than is as herein specified,
or if at any time the Engineer shall be of the opinion, and so certify in writing to the City
Council that (1) the Work is unnecessarily or unreasonably delayed, or (2) that the
Contractor is willfully violating any terms or conditions of this Contract, or (3) the
Contractor is not executing the Contract in good faith, or (4) the Contractor is not making
such progress in the execution of said Work as to indicate its completion within the time
specified, then the City shall have the right to notify the Contractor to discontinue all
work, either on the whole or on any part or parts thereof, to the extent specified by the
City; and, upon said notification, the Contractor shall immediately discontinue Work in
accordance with said instructions; and the City shall thereupon have the power and the
right to enter upon said Work and take possession thereof and to take possession of and
use such Devices ("Devices" being defined in this Section 21(a) as trucks, ditching
machines, bulldozers, shovels, implements, tools and appliances, and all other means of
construction of every description and any and all materials, both such as enter into the
completed Work and such as are used in and about the same), which may be found on or
along the line of the Work; and may procure other Devices, and employ by contract or
otherwise, and such manner and at such prices as the City may determine, and to the
extent which the City may deem necessary, to be used in, and to work at, the completion
of the Work, and to carry out the terms of this Contract, or such part or parts of it as the
City may have designated; also, to charge the expense of all said Work (including
superintendence, labor, and Devices), to said Contractor; and the expense so charged
shall be deducted and paid to the City out of such moneys as may be due or become due
at any time thereafter to the Contractor under this Contract, or any part thereof. In case
such expense is less than the sum which would have been payable under this Contract, if
the same had been completed by the Contractor, it is agreed that the Contractor shall be
entitled to receive the difference; and in case such expense shall exceed the sum which
would have been payable under this Contract, if the same had been completed by the
Contractor, then the Contractor shall pay the amount of such excess to the City on notice
from the City of the excess so due. It is further agreed that neither an allowed extension
of Contract Time nor the delivery and acceptance of any material called for by this
Contract shall be held as a waiver by the City of the right to assume control of this
Contract for the reasons herein set forth and in the manner provided. The City's failure to
enforce its rights under this Contract shall not constitute a waiver of the right to assert
that right afterwards.




(b) (1) The City may, at any time, terminate this Contract for its convenience and without
cause by giving written notice to the Contractor and the Contractor's sureties on the
performance bond and payment bond, if any. That notice will not be considered to be
given pursuant to this Section 21(b) unless it states that it is given pursuant to Section
21(b) of this Contract. Upon receipt of that notice, the Contractor shall cease
performance of the Contract, place no further orders and enter into no further
subcontracts for materials, labor, services, or facilities which would have been entered
into had the Contract not been terminated, and turn over possession of the site to the City,
except as follows:

1) The Contractor shall take actions necessary for the protection and preservation of the
Work, and site, including those actions required by the Contract, except to the extent
otherwise directed by the City;

2) The Contractor shall erect and leave in place barricades, lights, and other safety
devices as are appropriate for the protection of the public, including those devices
required by the Contract, except to the extent otherwise directed by the City.

(i) Upon such termination, the City shall pay the Contractor for all Work performed on
site (including all materials located on site) as of the termination date, except to the extent
previously paid for. That Work shall be paid in accordance with the unit prices stated in
the proposal. If Work has been partially performed (including materials that are partially
installed), and such Work is reasonably capable of being completed in accordance with
the requirements of the Contract, the City shall pay the portion of the unit price
multiplied by the percentage of completion attained for that Work

(ii1) If the Contractor had ordered materials before receiving the notice of termination and
cannot cancel the order without cost or charge, it shall immediately notify the City of the
costs and charges (restocking, penalties, etc.) that the Contractor will be liable for if it
refuses or returns the materials and the costs and charges that the Contractor will be liable
for if it accepts the materials, and the Contractor will implement the City's decision with
respect to whether to refuse, return, or accept those materials. The City shall reimburse
the Contractor for the costs and charges that accrue because of the decision, to the extent
that the Contractor communicated the nature of those costs and charges to the City before
the City made its decision, provided that unit prices stated in the proposal shall control
for materials that are accepted. If the City's decision is for the Contractor to accept
materials, the City shall become the owner of them upon delivery to the site or at such
other place as the City shall specify.

(iv) In case of termination pursuant to this Section 21(b), the City shall pay the
Contractor a termination fee of one hundred dollars ($100.00) in addition to other
amounts due pursuant to this Section 21(b).

(v) If the Contractor performs work pursuant to directions given by the City as described
in subsection "i" of this Section 21(b) for the protection and preservation of the Work or



of the public, the City shall pay the Contractor for such protection and preservation work
to the extent that it is greater than the Contractor would have done during or at the end of
a work day had the termination notice not been sent.

(vi) Except as stated in this Section 21(b), the Contractor shall not be entitled to any
payment from the City because of termination, whether on the basis of overhead, profit,
damages, or other economic loss, or otherwise. The Contractor agrees that the City's
right to terminate pursuant to this Section 21(b) is entirely discretionary with the City.

SECTION 22 - PARTIAL AND FINAL PAYMENTS. Partial payments will be made on
or before the 20th of each month for 95% of the work done during the previous month, as
estimated by the Engineer. The remaining 5% will be held by the City of Durham as
Retainage. The Retainage amount will be increased on the monthly Pay Request only up
to the point that 50% of the Project, based on cost, is complete. When the project is 50%
complete, the owner shall not “retain any further retainage” from periodic payments due
if: (1) the owner obtains written consent of surety; and (2) the performance of work is
satisfactory up to the 50% completion point. Notwithstanding satisfactory performance
by the contractor at the 50% project completion point, the owner may still retain up to 5%
retainage on subsequent payments in order to retain an overall project retainage of no
more than 2.5% through completion of the project. If, however, at any point the owner
finds the contractor’s performance to be “unsatisfactory,” (whether at the 50%
completion point or after), the owner may “reinstate” retainage from each subsequent
periodic payment up to a 5% maximum to maintain the 5% total project retainage.
Monthly payments shall only be paid when the Work is progressing in accordance with
the terms of the Contract.

As soon as practicable after the acceptance of the work, the Contractor shall be issued a
final estimate based upon the actual quantities of complete and accepted work. Within
thirty days thereafter, such final estimate shall be considered for approval by the
Engineer; and after it has been approved, the City shall pay the entire sum so found to be
due hereunder, after deducting therefrom all previous payments and all amounts to be
retained under the provisions of this Contract. All prior partial estimates may be subject
to correction in the final estimate and payment. Neither the preparation of said final
estimate nor its approval by the Engineer, nor the payment of said final estimate shall be
construed to affect the right reserved by the City to reject the whole, or any portion, of
the Work, should any of said Work be found inconsistent with any terms of the Contract,
or should it be found that the preparation of said estimate or said approval of said
payment otherwise was improperly done. The Contractor shall not be entitled to receive
payment on partial or final estimates unless only first class workmanship and materials
shall have been used. The inspection of the Work at any time shall not relieve the
Contractor of the obligation to do sound and reliable work true to line and form. Any
omission to disapprove of any Work by the Engineer at or before the time for any
monthly or final estimate shall not be construed to be an acceptance of any Work not in
compliance with the Contract. Work requiring skill in its execution shall be executed
only by persons of training and experience in that particular kind of work.



SECTION 23 - REGULATORY REQUIREMENTS. The entire Work shall be done in
accordance with all applicable regulations, ordinance, rules, and laws of any
governmental body or entity. The Contractor shall comply with all applicable provisions
of Chapter 26 of the Durham City Code (the Minority and Women Business Enterprises
ordinance), as amended from time to time. The failure of the Contractor to comply with
that chapter shall be a material breach of contract which may result in the rescission or
termination of this Contract and/or other appropriate remedies in accordance with the
provisions of that chapter, this Contract, and State law. The final version of all SDBE
documents and information submitted by the Contractor and approved by the City of
Durham are a legal and binding part of this Contract.

SECTION 24 - CORRECTION PERIOD. The Contractor at its own cost and expense
will remedy all defects in workmanship and material which may be discovered within a
period of one year after the final completion and acceptance of any Work assigned by the
Engineer.

SECTION 25 - EMERGENCY WORK. The Contractor shall perform emergency Work
as required from time to time by the City. (Such Work may include pavement
replacement, property or driveway restoration, grading, clean-up, seeding, and mulching.)
In such instances, the Engineer shall give the Contractor a written notice of each item of
required work or incident. (Each severable part of that Work shall be considered a
separate item or incident; e.g., if three driveways must be restored, then the restoration of
each driveway will be a separate item or incident.) If the Contractor fails, within
seventy-two (72) hours of receipt of that notice, to perform that Work, the City may do or
cause some or all of that Work to be done. If the emergency Work is a non-pay item,
then the City will charge all costs and expenses of that Work, plus the City's then-current
overhead charge, to the Contractor, and deduct those amounts from any money that may
be due the Contractor on the next monthly estimate (or following estimates if the next
estimate is insufficient) or the final payment. If the emergency Work is a pay item, then
the City will charge the costs and expenses of the Work to the work order, plus
administrative and overhead charge of one hundred dollars per item of required work or
incident, from any money that may be due the Contractor on the next monthly estimate
(or following estimates if the next estimate is insufficient) of the final payment.

SECTION 26 — STREET APPURTENANCES. Deleted section

SECTION 27 - EQUAL BUSINESS OPPORTUNITIES ORDINANCE. The Contractor
shall comply with all applicable provisions of Chapter 26 of the Durham City Code
(Equal Business Opportunities Ordinance), as amended from time to time. The failure of
the Contractor to comply with that chapter shall be a material breach of contract which
may result in the rescission or termination of this contract and/or other appropriate
remedies in accordance with the provisions of that chapter, this contract, and State law.
The Participation Plan submitted in accordance with that chapter is binding on the
Contractor. Section 26-10(f) of that chapter provides, in part, “If the City Manager
determines that the Contractor has failed to comply with the provisions of the Contract,
the City Manager shall notify the Contractor in writing of the deficiencies. The




Contractor shall have 14 days, or such time as specified in the Contract, to cure the
deficiencies or establish that there are no deficiencies.” It is stipulated and agreed that
those two quoted sentences apply only to the Contractor’s alleged violations of its
obligations under Chapter 26 and not to the Contractor’s alleged violations of other
obligations.

SECTION 28 — PROMPT PAYMENT TO SUBCONTRACTORS. (a) Within 7 days of
receipt by the Contractor of each payment from the City under this contract, the
Contractor shall pay all subcontractors (which term includes subconsultants and
suppliers) based on work completed or service provided under the subcontract. Should
any payment to the subcontractor be delayed by more than 7 days after receipt of
payment by the Contractor from the City under this contract, the Contractor shall pay the
subcontractor interest, beginning on the 8" day, at the rate of 1% per month or fraction
thereof on such unpaid balance as may be due. By appropriate litigation, Subcontractors
shall have the right to enforce this subsection (a) directly against the Contractor, but not
against the City of Durham. If the Engineer determines that it is appropriate to enforce
this subsection (a), the City of Durham may withhold the sums estimated by the Engineer
to be sufficient to pay this interest from progress or final payments to the Contractor. (b)
Nothing in this section shall prevent the Contractor at the time of invoicing, application,
and certification to the City from withholding invoicing, application, and certification to
the City for payment to the subcontractor for unsatisfactory job progress; defective
goods, services, or construction not remedied; disputed work; third-party claims filed or
reasonable evidence that such a claim will be filed; failure of the subcontractor to make
timely payments for labor, equipment, and materials; damage to the Contractor or another
subcontractor; reasonable evidence that the subcontract cannot be completed for the
unpaid balance of the subcontract sum; or a reasonable amount for retainage not to
exceed 10%. (c) The Engineer may require, as a prerequisite to making progress or final
payments, that the Contractor provide statements from any subcontractors designated by
the Project Manager regarding the status of their accounts with the Contractor. The
statements shall be in such format as the Project Manager reasonably requires, including
notarization if so specified.

SECTION 29 - CONTRACT DOCUMENTS. All documents, including Instructions to
Bidders, all Specifications, City of Durham Water & Sewer Construction Specifications,
City of Durham Street Construction Specifications, Proposal, Instructions for Payment,
this instrument consisting of 30 numbered sections, Bonds, and Insurance Certificate are
hereby made a part of this Contract. This agreement is to be executed in four (4)
originals.

SECTION 30 - CONTRACTOR CERTIFICATION. The Contractor hereby certifies that
it has read each and every clause of the Contract, and fully understands the meaning of
the same and agrees that it will comply with all their terms.




IN TESTIMONY WHEREOF, the City of Durham has caused these presents to be signed in its
name by its City Manager or Assistant City Manager and its corporate seal to be hereto affixed
and attested by the City Clerk, all by order of the City Council of the City of Durham; and the
Contractor's officers, having been duly authorized by resolution of its Board of Directors, hereby

execute this Contract under the seal of and on behalf of the Contractor, as of the day
of 5
CITY OF DURHAM
By
CITY MANAGER
Attest:
City Clerk

Typed or Printed Name of Contractor

PRESIDENT

ADDRESS

(Affix Corporate Seal)

Attest:

Secretary



